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Explanation

The Code of Federal Regulations is a codification of the general and permanent
rules published in the Federal Register by the Executive departments and agen-
cies of the Federal Government. The Code is divided into 50 titles which represent
broad areas subject to Federal regulation. Each title is divided into chapters
which usually bear the name of the issuing agency. Each chapter is further sub-
divided into parts covering specific regulatory areas.

Each volume of the Code is revised at least once each calendar year and issued
on a quarterly basis approximately as follows:

Title 1 through Title 16.....ccciiiiiiiiiiiiiiii e enes as of January 1
Title 17 through Title 27 as of April 1
Title 28 through Title 41 ..o as of July 1
Title 42 through Title 50....ccciuiiiiiiiiiiiiii e aens as of October 1

The appropriate revision date is printed on the cover of each volume.
LEGAL STATUS

The contents of the Federal Register are required to be judicially noticed (44
U.S.C. 1507). The Code of Federal Regulations is prima facie evidence of the text
of the original documents (44 U.S.C. 1510).

HOW TO USE THE CODE OF FEDERAL REGULATIONS

The Code of Federal Regulations is kept up to date by the individual issues
of the Federal Register. These two publications must be used together to deter-
mine the latest version of any given rule.

To determine whether a Code volume has been amended since its revision date
(in this case, July 1, 2023), consult the ‘“‘List of CFR Sections Affected (LSA),”
which is issued monthly, and the ‘“‘Cumulative List of Parts Affected,”” which
appears in the Reader Aids section of the daily Federal Register. These two lists
will identify the Federal Register page number of the latest amendment of any
given rule.

EFFECTIVE AND EXPIRATION DATES

Each volume of the Code contains amendments published in the Federal Reg-
ister since the last revision of that volume of the Code. Source citations for
the regulations are referred to by volume number and page number of the Federal
Register and date of publication. Publication dates and effective dates are usu-
ally not the same and care must be exercised by the user in determining the
actual effective date. In instances where the effective date is beyond the cut-
off date for the Code a note has been inserted to reflect the future effective
date. In those instances where a regulation published in the Federal Register
states a date certain for expiration, an appropriate note will be inserted following
the text.

OMB CONTROL NUMBERS
The Paperwork Reduction Act of 1980 (Pub. L. 96-511) requires Federal agencies
to display an OMB control number with their information collection request.
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Many agencies have begun publishing numerous OMB control numbers as amend-
ments to existing regulations in the CFR. These OMB numbers are placed as
close as possible to the applicable recordkeeping or reporting requirements.

PAST PROVISIONS OF THE CODE

Provisions of the Code that are no longer in force and effect as of the revision
date stated on the cover of each volume are not carried. Code users may find
the text of provisions in effect on any given date in the past by using the appro-
priate List of CFR Sections Affected (LLSA). For the convenience of the reader,
a “List of CFR Sections Affected” is published at the end of each CFR volume.
For changes to the Code prior to the LSA listings at the end of the volume,
consult previous annual editions of the LSA. For changes to the Code prior to
2001, consult the List of CFR Sections Affected compilations, published for 1949-
1963, 1964-1972, 1973-1985, and 1986-2000.

“[RESERVED]”’ TERMINOLOGY

The term ‘‘[Reserved]’’ is used as a place holder within the Code of Federal
Regulations. An agency may add regulatory information at a ‘‘[Reserved]”’ loca-
tion at any time. Occasionally ‘‘[Reserved]’’ is used editorially to indicate that
a portion of the CFR was left vacant and not dropped in error.

INCORPORATION BY REFERENCE

What is incorporation by reference? Incorporation by reference was established
by statute and allows Federal agencies to meet the requirement to publish regu-
lations in the Federal Register by referring to materials already published else-
where. For an incorporation to be valid, the Director of the Federal Register
must approve it. The legal effect of incorporation by reference is that the mate-
rial is treated as if it were published in full in the Federal Register (5 U.S.C.
5b2(a)). This material, like any other properly issued regulation, has the force
of law.

What is a proper incorporation by reference? The Director of the Federal Register
will approve an incorporation by reference only when the requirements of 1 CFR
part 51 are met. Some of the elements on which approval is based are:

(a) The incorporation will substantially reduce the volume of material pub-
lished in the Federal Register.

(b) The matter incorporated is in fact available to the extent necessary to
afford fairness and uniformity in the administrative process.

(¢c) The incorporating document is drafted and submitted for publication in
accordance with 1 CFR part 51.

What if the material incorporated by reference cannot be found? If you have any
problem locating or obtaining a copy of material listed as an approved incorpora-
tion by reference, please contact the agency that issued the regulation containing
that incorporation. If, after contacting the agency, you find the material is not
available, please notify the Director of the Federal Register, National Archives
and Records Administration, 8601 Adelphi Road, College Park, MD 20740-6001, or
call 202-741-6010.

CFR INDEXES AND TABULAR GUIDES

A subject index to the Code of Federal Regulations is contained in a separate
volume, revised annually as of January 1, entitled CFR INDEX AND FINDING AIDS.
This volume contains the Parallel Table of Authorities and Rules. A list of CFR
titles, chapters, subchapters, and parts and an alphabetical list of agencies pub-
lishing in the CFR are also included in this volume.

An index to the text of ‘““Title 3—The President” is carried within that volume.

vi



The Federal Register Index is issued monthly in cumulative form. This index
is based on a consolidation of the ‘“‘Contents’ entries in the daily Federal Reg-
ister.

A List of CFR Sections Affected (LLSA) is published monthly, keyed to the
revision dates of the 50 CFR titles.

REPUBLICATION OF MATERIAL

There are no restrictions on the republication of material appearing in the
Code of Federal Regulations.

INQUIRIES

For a legal interpretation or explanation of any regulation in this volume,
contact the issuing agency. The issuing agency’s name appears at the top of
odd-numbered pages.

For inquiries concerning CFR reference assistance, call 202-741-6000 or write
to the Director, Office of the Federal Register, National Archives and Records
Administration, 8601 Adelphi Road, College Park, MD 20740-6001 or e-mail
fedreg.info@nara.gov.

SALES

The Government Publishing Office (GPO) processes all sales and distribution
of the CFR. For payment by credit card, call toll-free, 866-512-1800, or DC area,
202-512-1800, M-F 8 a.m. to 4 p.m. e.s.t. or fax your order to 202-512-2104, 24 hours
a day. For payment by check, write to: US Government Publishing Office — New
Orders, P.O. Box 979050, St. Louis, MO 63197-9000.

ELECTRONIC SERVICES

The full text of the Code of Federal Regulations, the LSA (List of CFR Sections
Affected), The United States Government Manual, the Federal Register, Public
Laws, Public Papers of the Presidents of the United States, Compilation of Presi-
dential Documents and the Privacy Act Compilation are available in electronic
format via www.govinfo.gov. For more information, contact the GPO Customer
Contact Center, U.S. Government Publishing Office. Phone 202-512-1800, or 866-
512-1800 (toll-free). E-mail, ContactCenter@gpo.gov.

The Office of the Federal Register also offers a free service on the National
Archives and Records Administration’s (NARA) website for public law numbers,
Federal Register finding aids, and related information. Connect to NARA’s
website at www.archives.gov/federal-register.

The eCFR is a regularly updated, unofficial editorial compilation of CFR mate-
rial and Federal Register amendments, produced by the Office of the Federal
Register and the Government Publishing Office. It is available at www.ecfr.gov.

OLIVER A. POTTS,

Director,

Office of the Federal Register
July 1, 2023
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THIS TITLE

Title 32—NATIONAL DEFENSE is composed of six volumes. The parts in these
volumes are arranged in the following order: Parts 1-190, parts 191-399, parts 400—
629, parts 630-699, parts 700-799, and part 800 to end. The contents of these volumes
represent all current regulations codified under this title of the CFR as of July
1, 2023.

The current regulations issued by the Office of the Secretary of Defense appear
in the volumes containing parts 1-190 and parts 191-399; those issued by the De-
partment of the Army appear in the volumes containing parts 400-629 and parts
630-699; those issued by the Department of the Navy appear in the volume con-
taining parts 700-799, and those issued by the Department of the Air Force, De-
fense Logistics Agency, Selective Service System, Office of the Director of Na-
tional Intelligence, National Counterintelligence Center, Central Intelligence
Agency, Information Security Oversight Office (National Archives and Records
Administration), National Security Council, Office of Science and Technology
Policy, Office for Micronesian Status Negotiations, and Office of the Vice Presi-
dent of the United States appear in the volume containing part 800 to end.

For this volume, Cheryl E. Sirofchuck was Chief Editor. The Code of Federal
Regulations publication program is under the direction of John Hyrum Martinez,
assisted by Stephen J. Frattini.
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Title 32—National
Defense

(This book contains parts 400 to 629)

SUBTITLE A—DEPARTMENT OF DEFENSE (CONTINUED)

CHAPTER V—Department of the Army .....cccovvvvviiiiiiiiiiiinnnnnns 504

ABBREVIATIONS USED IN THIS CHAPTER:

AGCT = Army General Classification Test. AGO = Adjutant General’s Office. APP
= Army Procurement Procedure. AR = Army Regulations. ASPR = Armed Services
Procurement Regulations. ATC = Air Transport Command. A. W. = Articles of War.
AWOL = Absent Without Leave. Comp. Gen. = Comptroller General. OCF = Office,
Chief of Finance. ROTC = Reserve Officer’s Training Corps. Z1 = Zone of Interior.
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SUBCHAPTER A—AID OF CIVIL AUTHORITIES AND PUBLIC
RELATIONS

PARTS 400-500 [RESERVED]

PART 507—MANUFACTURE, SALE,
WEAR, AND QUALITY CONTROL
OF HERALDIC ITEMS

Subpart A—Introduction

Sec.

507.1 Purpose.

507.2 References.

507.3 Explanation of
terms.

507.4 Responsibilities.

507.5 Statutory authority.

abbreviations and

Subpart B—Manufacture and Sale of
Decorations, Badges, and Insignia

507.6 Authority to manufacture.

507.7 Certification of controlled heraldic
items.

507.8 Authority to sell.

507.9 Reproduction of designs.

507.10 Incorporation of designs or likenesses
of approved designs in commercial arti-
cles.

507.11 Possession and wear.

Subpart C—Heraldic Quality Control
Program

507.12 General.
507.13 Controlled heraldic items.

507.14 Articles not authorized for manufac-
ture or commercial sale.
507.15 Violations and penalties.
507.16 Processing complaints

breach of policies.

of alleged

Subpart D—License and Manufacture of
the Service Flag and Service Lapel Button

507.17 Authority to manufacture.
507.18 Application for licensing.

AUTHORITY: 10 U.S.C. 759%4; 18 U.S.C 701, 704;
36 U.S.C. 901.

SOURCE: 86 FR 54616, Oct. 4, 2021, unless
otherwise noted.

Subpart A—Introduction

§507.1 Purpose.

This part prescribes the Department
of the Army policy governing the man-
ufacture, commercial sale, reproduc-
tion, possession, and wear of military
decorations, medals, badges, insignia,

and their components and appur-
tenances. It also establishes the Heral-
dic Quality Control Program to im-
prove the appearance of the Army by
controlling the quality of heraldic
items purchased from commercial
sources.

§507.2 References.

Related publications are listed in
paragraphs (a) through (d) of this sec-
tion. (A related publication is merely a
source of additional information. The
user does not have to read it to under-
stand this part.)

(a) Department of Defense Manual
1348.33, Volume 3, Manual of Military
Decorations and Awards: DoD-Wide
Personal Performance and Valor Deco-
rations. (Available at https:/
www.esd. whs.mil/Directives/issuances/
dodm/).

(b) Army Regulation 360-1, Army
Public Affairs Program. (Available at
https://armypubs.army.mil/ProductMaps/
PubForm/AR.aspx).

(c) Army Regulation 670-1, Wear and
Appearance of Army Uniforms and In-
signia. (Available at hittps:/
armypubs.army.mil/ProductMaps/
PubForm/AR.aspx).

(d) Army Regulation 840-1, Depart-
ment of the Army Seal, and Emblem
and Branch of Service Plaques. (Avail-
able at hitps://armypubs.army.mil/
ProductMaps/PubForm/AR.aspx).

(e) Army Regulation 27-60, Intellec-
tual Property. (Available at https:/
armypubs.army.mil/ProductMaps/
PubForm/AR.aspx).

§507.3 Explanation of abbreviations
and terms.

(a) Abbreviations.
Federal Regulations.

(2) DA—Department of the Army.

(3) DAASA—Deputy Administrative
Assistant to the Secretary of the
Army.

(4) DLA—Defense Logistics Agency.

(5) DUI—Distinctive unit insignia.

(6) ID—Identification

(7) MCS—Military Clothing Store.

(1) CFR—Code of



§507.4

(8) RDI—Regimental Distinctive In-
signia.

(9) ROTC—Reserve Officers’ Training
Corps.

(10) SSI—Shoulder sleeve insignia.

(11) TIOH—The Institute of Heraldry.

(12) U.S.C.—United States Code.

(b) Terms—(1) Appurtenances. Devices
such as stars, letters, numerals, or
clasps worn on the suspension ribbon of
the medal, or on the ribbon bar that in-
dicate additional awards, participation
in specific events, or other distin-
guishing characteristics of the award.

(2) Awards. An all-inclusive term that
consists of any decoration, medal,
badge, ribbon, or appurtenance be-
stowed on an individual or unit.

(3) Badge. An award given to an indi-
vidual for identification purposes or
that is awarded for attaining a special
skill or proficiency. Certain badges are
available in full, miniature, and dress
miniature sizes.

(4) Cartoon. A drawing, six times ac-
tual size, showing placement of stitch-
es, color of yarn and number of stitch-
es.
(5) Certified manufacturer. A manufac-
turer who demonstrated the capability
to manufacture controlled heraldic
items according to Government stand-
ards.

(6) Certificate of authority to manufac-
ture. A certificate assigning manufac-
turers a hallmark and authorizing
manufacture of heraldic items.

(7) Decoration. An award given to an
individual as a distinctively designed
mark of honor denoting heroism or
meritorious or outstanding service or
achievement.

(8) Die. The block of steel that is used
to form a metal insignia and is the in-
tricate three dimensional reversed de-
sign of the insignia cut into the surface
of a block of steel.

(9) Hallmark. A distinguishing mark
consisting of a letter and numbers as-
signed to certified manufacturers for
use in identifying manufacturers of in-
signia.

(10) Heraldic items. All items worn on
the uniform to indicate unit, skill,
branch, award or identification and for
which a design has been established by
TIOH on an official drawing.

(11) Heraldic Quality Control Program.
A program that improves the public

32 CFR Ch. V (7-1-23 Edition)

image of the Army by controlling the
quality of insignia purchased from
commercial sources.

(12) Hub. The block of steel that is
used to form a die and is the intricate
three dimensional raised design of the
insignia cut into the surface of a block
of steel.

(13) Lapel button. A miniature enam-
eled replica of an award, which is worn
only on civilian clothing.

(14) Letter of agreement. A letter
signed by manufacturers before certifi-
cation, stating that the manufacturer
agrees to produce heraldic items in ac-
cordance with specific requirements.

(15) Letter of authorization. A letter
issued by TIOH that authorizes the
manufacture of a specific heraldic item
after quality assurance inspection of a
preproduction sample.

(16) Medal. An award issued to an in-
dividual for the performance of certain
duties, acts, or services, consisting of a
suspension ribbon made in distinctive
colors and from which hangs a medal-
lion.

(17) Rosette. A lapel device created
from gathering the suspension ribbon
of a medal into a circular shape. The
device is worn on the lapel of civilian
clothing.

(18) Service medal. An award made to
personnel who participated in des-
ignated wars, campaigns, or expedi-
tions or who have fulfilled specified
service requirements in a creditable
manner.

(19) Tools. The generic term used for
hubs, dies, cartoons, and drawings used
in the manufacture of heraldic items.

(20) Unit award. An award made to an
operating unit, which is worn by mem-
bers of that unit who participated in
the cited action (permanent unit
award).

§507.4 Responsibilities.

The Director of The Institute of Her-
aldry (TIOH) will—

(a) Monitor the overall operation of
the Heraldic Quality Control Program.
(b) Establish policy and procedures
to:

(1) Certify manufacturers of insignia
and plaques.

(2) Control the manufacture and
quality assurance of military decora-
tions, the DA seal and emblem, Branch
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of Service plaques, and other heraldic
items.

(3) Grant certificates of authority for
the manufacture and commercial sale
of Service flags and Service lapel but-
tons.

(4) Provide heraldic services to the
Executive branch, Department of De-
fense, and other Federal agencies on a
reimbursable basis.

(5) Provide advisory opinions on the
use of Army heraldic items for licens-
ing or other commercial purposes (for
example, the Army Emblem, Army
Flag, unit insignia, and items approved
for wear on uniforms), at the request of
the Army Trademark Licensing Pro-
gram.

§507.5 Statutory authority.

(a) The manufacture, commercial
sale, possession, and reproduction of
badges, identification cards, insignia,
or other designs prescribed by the head
of a U.S. department or agency, or
colorable imitations of them, are gov-
erned by Title 18, United States Code,
section 701 (18 U.S.C. 701).

(b) The wear, manufacture, and com-
mercial sale of military decorations,
medals, badges, and their components
and appurtenances, or colorable imita-
tions thereof, are governed by 18 U.S.C.
704.

(c) The Army’s providing heraldic
services to other Military departments
and Federal agencies is governed by 10
U.S.C. 7594.

(d) The display of and license to man-
ufacture and sell the approved Service
flag or Service lapel button is governed
by 36 U.S.C. 901.

(e) The ownership and licensing of
trademarks, service marks, and collec-
tive marks such as DUI, RDI, SSI, and
other Army-owned heraldic insignia
are governed by 15 U.S.C. 1051 et seq.,
and 10 U.S.C. 2260.

Subpart B—Manufacture and Sale
of Decorations, Badges, and
Insignia

§507.6 Authority to manufacture.

(a) Only manufacturers that TIOH
has certified and has issued a certifi-
cate of authority to may produce he-
raldic items.

§507.8

(1) TIOH will issue a certificate of au-
thority to manufacturers who can dem-
onstrate they have the capability to
manufacture controlled heraldic items
according to Government specifica-
tions or purchase descriptions through
the certification process.

(2) The certificate of authority to
manufacture is applicable only for the
individual, firm, or corporation indi-
cated and will be valid for 5 years.

(3) TIOH will assign a hallmark to
each certified manufacturer. All con-
trolled heraldic items manufactured
for commercial sale will bear the man-
ufacturer’s hallmark.

(4) TIOH exclusively uses the “IOH”
hallmark for the development of new
controlled heraldic items; it is not au-
thorized for use on items for commer-
cial sale.

(b) A certificate of authority to man-
ufacture may be revoked or suspended
under the procedures prescribed in
§507.16.

(c) A list of certified manufacturers
is on the TIOH web page at https:/
tioh.army.mil/.

§507.7 Certification of controlled he-
raldic items.

(a) The manufacture and commercial
sale of controlled heraldic items are
not authorized until the certified man-
ufacturer receives a letter of authoriza-
tion from TIOH. Manufacturers who
want to manufacture and sell con-
trolled heraldic items must submit
four production samples of each item
to TIOH for authorization. If TIOH ap-
proves the production samples, it will
provide a letter of authorization to
manufacture along with one certified
production sample to the manufac-
turer. Letters of authorization for cer-
tified heraldic items are valid for 5
years.

(b) The Director of TIOH may revoke
or suspend a letter of authorization for
failure to manufacture the heraldic
item in accordance with applicable
Government specifications.

§507.8 Authority to sell.

No certificate of authority to manu-
facture is required for selling con-
trolled heraldic items listed in §507.13.
However, all sellers must ensure that



§507.9

all articles they sell bear hallmarks as-
signed by TIOH and are manufactured
by certified manufacturers in conform-
ance with applicable Government spec-
ifications.

§507.9 Reproduction of designs.

(a) The photographing or printing of
any decoration, service medal, service
ribbon, badge, lapel button, insignia, or
other device of a design the Secretary
of the Army has prescribed for mem-
bers of the Army to use is authorized,
provided that such reproduction does
not discredit the U.S. Army and is not
used to defraud or misrepresent the
identification or status of an indi-
vidual, organization, society, or other
group of persons.

(b) The making or executing in any
manner of any engraving, impression,
or colorable imitation in the likeness
of any decoration, service medal, serv-
ice ribbon, badge, lapel button, insig-
nia, or other device of a design the Sec-
retary of the Army has prescribed for
members of the Army to use is prohib-
ited without prior approval in writing
from the Army Trademark Licensing
Program.

(c) Except when used to illustrate a
particular article that is offered for
commercial sale, Army Regulation 360—
1, paragraph 8-9e, prohibits the use of
Army themes, material, uniforms, or
insignia in advertisements and pro-
motions for entertainment-oriented
products that could imply Army en-
dorsement of the product. Direct re-
quests to the Chief, Public Affairs
(SAPA-ZA), 1500 Army Pentagon,
Washington, DC 20310-1500.

§507.10 Incorporation of designs or
likenesses of approved designs in
commercial articles.

(a) Federal law and Army policy re-
strict the use of military designs. The
manufacture of articles for commercial
sale that incorporate designs or
likenesses of decorations, service med-
als, service ribbons, and lapel buttons
is prohibited. Certain designs or
likenesses of insignia, such as badges
or organizational insignia, may be in-
corporated in articles manufactured
for commercial sale, provided that the
Army Trademark Licensing Program
has granted permission in writing as

10
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specified in paragraph (b) of this sec-
tion.

(b) The Army Trademark Licensing
Program is responsible for reviewing
requests for permission to incorporate
certain insignia and other Army-owned
marks in articles manufactured for
commercial sale. Requests should be
directed to the Director, Army Trade-
mark Licensing Program, 2530 Crystal
Drive, Suite 12140, Arlington, VA 22202-
3934.

§507.11 Possession and wear.

(a) The wearing of any decoration,
service medal, badge, service ribbon,
lapel button, or insignia that the Army
has prescribed or authorized by any
person not properly authorized to wear
such device or the use of any decora-
tion, service medal, badge, service rib-
bon, lapel button, or insignia to mis-
represent the identification or status
of the person by whom such is worn is
prohibited. Any person who violates
this paragraph (a) is subject to punish-
ment as prescribed in the statutes re-
ferred to in §507.5.

(b) Mere possession by a person of
any of the articles prescribed in §507.13
(except identification cards) is author-
ized, provided that such possession is
not used to defraud or misrepresent the
identification or status of the indi-
vidual concerned.

(c) Articles specified in §507.13, or
any distinctive parts (including suspen-
sion ribbons and service ribbons) or
colorable imitations thereof, will not
be used by any organization, society,
or other group of persons without prior
approval in writing by the Army
Trademark Licensing Program as spec-
ified in §507.10(b).

Subpart C—Heraldic Quality
Control Program

§507.12 General.

The Heraldic Quality Control Pro-
gram provides a method for ensuring
that controlled heraldic items are
manufactured by certified manufactur-
ers in accordance with Government
specifications. The design of metal in-
signia will be an exact duplicate of the
design of the Government die or loaned
hub from which the certified manufac-
turer’s working die is extracted. The
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design of textile insignia will be em-
broidered in accordance with Govern-
ment-furnished specification and car-
toon.

§507.13 Controlled heraldic items.

(a) Controlled heraldic items will be
manufactured in accordance with Gov-
ernment specifications, using Govern-
ment loaned hubs, dies, or cartoons, by
TIOH-certified manufacturers.

(b) The heraldic items listed in para-
graphs (b)(1) through (13) of this sec-
tion are controlled and authorized for
manufacture and commercial sale
under the Heraldic Quality Control
Program when specifically authorized
by TIOH.

(1) All authorized appurtenances and
devices for decorations, medals, and
ribbons such as oak leaf clusters, serv-
ice stars, arrowheads, ‘“V”’ device, and
clasps.

(2) Combat, special skill, and quali-
fication badges and bars.

(3) Identification badges.

(4) All approved Shoulder Sleeve In-
signia.

(5) All approved Distinctive Unit In-
signia.

(6) All approved Regimental Distinc-
tive Insignia.

(7) All approved Combat Service
Identification Badges.

(8) Fourrageres and lanyards.

(9) Lapel buttons.

(10) Decorations, service medals, and
ribbons, except for the Medal of Honor.

(11) Replicas of decorations and serv-
ice medals for grave markers. Replicas
are to be at least twice the size pre-
scribed for decorations and service
medals.

(12) Service ribbons and unit awards.

(13) Rosettes, except for the Medal of
Honor.

(c) Deviations from the prescribed
specifications for the items listed in
paragraph (b) of this section are not
permitted without prior approval, in
writing, by TIOH.

(d) Hubs, dies, and cartoons are not
provided to manufacturers for the fol-
lowing items. However, manufacturing
will be in accordance with the Govern-
ment-furnished drawing.

(1) Shoulder Loop Insignia, Reserve
Officers’ Training Corps (ROTC), U.S.
Army.
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(2) Institutional SSI, ROTC, U.S.
Army.
(3) Background trimming/flashes,
U.S. Army.

(4) Hand-embroidered bullion insig-
nia.

§507.14 Articles not authorized for
manufacture or commercial sale.

The following articles are not au-
thorized for manufacture and commer-
cial sale, except under contract with
the Defense Logistics Agency, Troop
Support (DLA Troop Support):

(a) The Medal of Honor.

(b) Service ribbon for the Medal of
Honor.

(c) Medal of Honor Rosette.

(d) Medal of Honor Flag.

(e) Military Department Service flags
(prescribed in Army Regulation 840-10).

(f) Articles for commercial sale that
incorporate designs or likenesses of in-
signia listed in §507.13, except when au-
thorized in writing by the Army Trade-
mark Licensing Program as specified
in §507.10(b).

§507.15

(a) TIOH will revoke a certificate of
authority to manufacture when the
holder intentionally violates any of the
provisions of this part or does not com-
ply with the agreement the manufac-
turer signed to receive a certificate.

(b) Violations are also subject to pen-
alties as prescribed in the statutes re-
ferred to in §507.5.

(c) Repetition or continuation of vio-
lations after official notice will be
deemed as corroborating evidence of
intentional violation.

Violations and penalties.

§507.16 Processing complaints of al-
leged breach of policies.

(a) Suspension or revocation of a certifi-
cate of authority to manufacture. TIOH
may suspend or revoke a certificate of
authority to manufacture if the manu-
facturer breaches quality control poli-
cies. The term ‘‘quality control poli-
cies” includes the obligation of a man-
ufacturer to produce insignia in ac-
cordance with all applicable Govern-
ment specifications, manufacturing
drawings, and cartoons and other appli-
cable instructions TIOH ©provided.
Breaches of quality control policies
may be identified by TIOH through the
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Quality Control Inspection Program or
through registered complaints to
TIOH.

(b) Reporting alleged breach of quality
control. Complaints and reports of an
alleged breach of quality control poli-
cies will be forwarded to the Director,
The Institute of Heraldry, 9325 Gunston
Road, Room S113, Fort Belvoir, VA
22060-5579.

(c) Informal investigation of allega-
tions. The Director may decide to sus-
pend or revoke a certificate of author-
ity to a manufacture based on evidence
gathered during a TIOH heraldic qual-
ity control inspection or from a reg-
istered complaint. The Director may
initiate an informal investigation of an
allegation of breach(es) of the heraldic
quality control policy.

(d) Heraldic Quality Control Inspection
Program. (1) TIOH will conduct periodic
quality control inspections of on hand
stocks of heraldic items maintained
by:

(i) Exchange military clothing stores.

(ii) Certified manufacturers.

(2) Upon completion of quality con-
trol inspections, TIOH will provide a
report of deficiencies to the appro-
priate retail outlet or Commander,
DLA Troop Support, and the certified
manufacturer responsible for the pro-
duction of the item. The notification to
the manufacturer will require assur-
ances of compliance with quality con-
trol policies. The report of deficiencies
will be reviewed upon recertification of
the manufacturer. Any recurrence of
the same breach will be considered a
refusal to perform, and the Director
will take further action to suspend or
revoke certification.

(e) Complaint of alleged breach of qual-
ity control policy. (1) If an investigation
is initiated, the appointed investigator
will impartially ascertain facts and
gather appropriate evidence to sub-
stantiate or invalidate allegations of
impropriety. The investigator will sub-
mit a report containing a summarized
record of the investigation with find-
ings of each allegation and supporting
evidence to the Director.

(2) If the investigation substantiates
allegation(s) of a breach of quality con-
trol, the Director will notify the manu-
facturer in writing that the Director is
contemplating suspending or revoking
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the certificate. The notification will
include:

(i) The specific allegations and find-
ings of the investigator;

(ii) All evidence provided to the Di-
rector in the investigation;

(iii) A citation to this part as the au-
thority under which the Director may
suspend or revoke the certificate of au-
thority if the situation warrants after
the manufacturer has had an oppor-
tunity to reply;

(iv) What actions, if the allegations
are undisputed, are required to provide
adequate assurance that future per-
formance will conform to quality con-
trol policies;

(v) The right to reply within 45 days
of receipt of the notification in order
to submit additional materials and evi-
dence for consideration, to refute the
allegations, or provide assurances that
future performance will conform to
quality control policies; and

(vi) That a failure to reply within 45
days, or if there is any recurrence of
the same breach will be considered a
refusal to perform, and the Director
will take further action to suspend or
revoke certification.

(f) Refusal to perform. (1) If the manu-
facturer fails to reply within a reason-
able time to the letter authorized by
paragraph (e) of this section, refuses to
give adequate assurances that future
performance will conform to quality
control policies, indicates by subse-
quent conduct that the breach is con-
tinuous or repetitive, or disputes the
allegations of breach, the Director will
direct that a public hearing be con-
ducted on the allegations.

(2) A hearing examiner will be ap-
pointed by appropriate orders. The ex-
aminer may be either a commissioned
officer or a civilian employee above the
grade of GS-T.

(3) The specific written allegations,
together with other pertinent material,
will be transmitted to the hearing ex-
aminer for introduction as evidence at
the hearing.

(4) For failure to return a loaned
tool, manufacturers may be suspended
without referral to a hearing specified
in paragraph (f)(1) of this section; how-
ever, the manufacturer will be advised,
in writing, that tools are overdue and
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suspension will take effect if tools are
not returned within the specified time.

(g) Notification to the manufacturer by
examiner. Within a 7-day period fol-
lowing the receipt by the examiner of
the allegations and other pertinent ma-
terial, the examiner will transmit a
registered letter of notification to the
manufacturer informing him or her of
the—

(1) Specific allegations.

(2) Directive of the Director requiring
the holding of a public hearing on the
allegations.

(3) Examiner’s decision to hold the
public hearing at a specific time, date,
and place that will be not earlier than
30 days from the date of the letter of
notification.

(4) Ultimate authority of the Direc-
tor to suspend or revoke the certificate
of authority if the record developed at
the hearing so warrants.

(56) Right to—

(i) A full and fair public hearing.

(ii) Be represented by counsel during
the hearing at no cost to the Govern-
ment.

(iii) Request a change in the date,
time, or place of the hearing, for pur-
poses of having reasonable time in
which to prepare the case.

(iv) Submit evidence and present wit-
nesses in his or her own behalf.

(v) Obtain at no cost a verbatim tran-
script of the proceedings, upon written
request filed before the commencement
of the hearing.

(h) Public hearing by examiner. (1) At
the time, date, and place designated in
accordance with paragraph (g)(3) of
this section, the examiner will conduct
the public hearing.

(i) A verbatim record of the pro-
ceedings will be maintained.

(ii) All previous material received by
the examiner will be introduced into
evidence and made part of the record.

(iii) The Government may be rep-
resented by counsel at the hearing.

(2) Subsequent to the conclusion of
the hearing, the examiner will make
specific findings on the record before
him or her concerning each allegation.

(3) The complete record of the case
will be forwarded to the Director.

(1) Action by the Director. (1) The Di-
rector will review the record of the
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hearing and either approve or dis-
approve the findings.

(2) Upon arrival of a finding of breach
of quality control policies, the manu-
facturer will be so advised.

(3) After review of the findings, the
certificate of authority may be re-
voked or suspended. If the certificate
of authority is revoked or suspended,
the Director will—

(i) Notify the manufacturer of the
revocation or suspension.

(ii) Remove the manufacturer from
the list of certified manufacturers.

(iii) Inform the Army & Air Force
Exchange Service (AAFES) and the De-
fense Logistics Agency-Troop Support
of the action.

(j) Reinstatement of certificate of au-
thority. Upon receipt of adequate assur-
ance that the manufacturer will com-
ply with quality control policies, the
Director may reinstate a certificate of
authority that has been suspended or
revoked.

Subpart D—License and Manufac-
ture of the Service Flag and
Service Lapel Button

§507.17 Authority to manufacture.

(a) The Secretary of Defense has des-
ignated the Secretary of the Army to
grant certificates of authority for the
manufacture and commercial sale of
Service flags and Service lapel buttons.

(b) Any person, firm, or corporation
that wishes to manufacture the Service
flag or lapel button must apply for a
certificate of authority to manufacture
from TIOH.

§507.18 Application for licensing.

(a) Applicants who want to manufac-
ture and sell Service flags or Service
lapel buttons should contact the Direc-

tor, The Institute of Heraldry, 9325
Gunston Road, Room S113, Fort
Belvoir, VA 22060-5579, to obtain an

agreement to manufacture, drawings,
and instructions for manufacturing the
Service flag and Service lapel button.

(b) Certificates of authority to manu-
facture Service flags and Service lapel
buttons will be valid for 5 years from
the date of issuance, at which time ap-
plicants must reapply for a new certifi-
cate of authority.
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AUTHORITY: R.S. 1125; 10 U.S.C. 238.

§510.1 Private ministrations,
ments, and ordinances.

Chaplains will conduct or arrange for
appropriate burial services at the in-
terment of members of the military
service, active and retired, and for
members of their families upon re-
quest. A chaplain may perform the
marriage rite, provided he complies
with the civil law of the place where
the marriage is to be solemnized and
provided all parties concerned have
complied with the requirements of the
denomination the chaplain represents
and with any directives which may
have been issued by the military com-
mand or higher headquarters. The
scope of the chaplains’ work will in-
clude such ministrations as are held by
some denominations or religious bodies
as sacraments and by others as rites or
ordinances. Chaplains will administer
or arrange for rites and sacraments for
military personnel and civilians under
military jurisdiction according to the
respective beliefs and conscientious
practices of all concerned.

[16 FR 12931, Dec. 27, 1951]
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Subpart A—General

§516.1 Purpose.

(a) This part prescribes policies and
procedures for the following:

(1) Defensive and affirmative litiga-
tion in Federal and state civilian
courts where the Army or DOD has an
interest in the matter.

(2) Proceedings before Federal or
state administrative bodies, such as
utility rate commissions.

(3) Release of official information
and testimony by DA personnel with
regard to litigation.

(4) Remedies for procurement fraud
and corruption.

(5) Environmental civil litigation and
administrative proceedings.

(6) Proceedings before the Office of
Special Counsel.

(b) This regulation does not apply to
DA or DOD proceedings such as courts-
martial or administrative boards.

§516.2

Applicable publications and forms
are listed in appendix A to this part.

References.

§516.3 Explanation of abbreviations
and terms.

(a) The Glossary contains expla-
nations of abbreviations and terms.

(b) The masculine gender has been
used throughout this regulation for
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simplicity and consistency. Any ref-
erence to the masculine gender is in-
tended to include women.

§516.4 Responsibilities.

(a) United States Department of Justice
(DOJ). DOJ will defend litigation in do-
mestic and foreign courts, against the
United States, its agencies and instru-
mentalities, and employees whose offi-
cial conduct is involved. The various
U.S. Attorney Offices, under the over-
sight of the Attorney General, will con-
duct much of the representation.

(b) The Judge Advocate General
(TJAG). Subject to the ultimate control
of litigation by DOJ (including the var-
ious U.S. Attorney Offices), and to the
general oversight of litigation by the
Army General Counsel, TJAG is re-
sponsible for litigation in which the
Army has an interest except with re-
spect to proceedings addressed in para-
graph (i) of this section, only TJAG (or
Chief, Litigation Division) will commu-
nicate to DOJ the army’s position with
regard to settlement of a case.

(c) Assistant Judge Advocate General
For Civil Law and Litigation (AJAG-CL).
Responsible to TJAG for litigation
issues; supervises Chief, Litigation Di-
vision.

(d) Chief, Litigation Division. Reports
to AJAG-CL and is responsible for the
following:

(1) Supervising litigation in which
the Army has an interest.

(2) Acting for TJAG and Secretary of
the Army on litigation issues, includ-
ing the authority to settle or com-
promise cases, subject to the super-
vision of TJAG and AJAG-CL.

(3) Delegating cases if appropriate.

(4) Serving as primary contact with
DOJ on litigation.

() Accepting service of process for
DA and for the Secretary of the Army
in his official capacity. See 32 CFR
§257.5).

(e) Special Assistant U.S. Attorneys
(SAUSAs) and DOJ Special Attorneys.
Army judge advocates and civilian at-
torneys, when appointed as SAUSAs
under 28 U.S.C. 543, will represent the
Army’s interests in either criminal or
civil matters in Federal court under
the following circumstances:

(1) Felony and misdemeanor prosecu-
tions in Federal court. Army attorneys,
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at the installation level, after being
duly appointed (See AR 27-10), will
prosecute cases, in which the Army has
an interest, in Federal court. Army at-
torneys who prosecute criminal cases
will not represent the United States in
civil litigation without authorization
from Chief, Litigation Division.

(2) SAUSAs for civil litigation. By as-
signment of TJAG and upon the ap-
proval of the U.S. Attorney, Judge Ad-
vocates will serve within a U.S. Attor-
ney’s office to represent the govern-
ment in litigation in which the Army
or DOD has an interest. These Judge
Advocates have the same general au-
thority and responsibility as an Assist-
ant U.S. Attorney.

(3) Special Attorneys assigned to DOJ.
By assignment of TJAG and with the
concurrence of the appropriate DOJ of-
ficial, Judge Advocates will work as
Special Attorneys for DOJ. Special At-
torneys are authorized to represent the
United States in civil litigation in
which the Army or DOD has an inter-
est.

(f) Attorneys at Army activities or com-
mands. SJAs or legal advisers, or attor-
neys assigned to them, will represent
the United States in litigation only if
authorized by this regulation or dele-
gated authority in individual cases by
the Chief, Litigation Division.

(g) Commander, U.S. Army Claims Serv-
ice (USARCS). The Commander,
USARCS, and USARCS attorneys, sub-
ject to AR 27-20, Chapter 4, will main-
tain direct liaison with DOJ in regard
to administrative settlement of claims
under the Federal Tort Claims Act.

(h) Chief, Contract Law Division,
OTJAG. The Chief, Contract Law Divi-
sion, attorneys assigned to the Con-
tract Law Division, and other attor-
neys designated by the Chief, Contract
Law Division, in litigation involving
taxation, will represent DA in negotia-
tion, administrative proceedings, and
litigation, and maintain liaison with
DOJ and other governmental authori-
ties.

(i) Legal Representatives of the Chief of
Engineers. The Office of Chief Counsel,
attorneys assigned thereto, and other
attorneys designated by the Chief
Counsel will maintain direct liaison
with DOJ and represent DA in litiga-
tion and administrative proceedings a
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rising from the navigation, civil works,
Clean Water Act 404 permit authority,
environmental response activities, and
real property functions of the U.S.
Army Corps of Engineers.

(j) Chief Trial Attorney, Contract Ap-
peals Division, USALSA. The Chief Trial
Attorney, attorneys assigned to the
Contract Appeals Division, and attor-
neys designated by the Chief Trial At-
torney will represent the government
before the Armed Services Board of
Contract Appeals and the General
Services Board of Contract Appeals.
They will maintain direct liaison with
DOJ concerning appeals from ASBCA
and GSBCA decisions. The Chief Trial
Attorney has designated COE attor-
neys to act as trial attorneys in con-
nection with COE contract appeals.

(k) Chief, Regulatory Law Office,
USALSA. The Chief, Regulatory Law
Office, attorneys assigned to the Regu-
latory Law Office, and other attorneys
designated by the Chief, will represent
DA consumer interests in regulatory
matters before state and Federal ad-
ministrative agencies and commis-
sions, including but not limited to pro-
ceedings involving rates and conditions
for the purchase of services for commu-
nications (except long-distance tele-
phone), transportation, and utilities
(gas, electric, water and sewer). They
will maintain direct liaison with DOJ
for communications, transportation,
and utilities litigation.

(1) Chief, Intellectual Property Law Di-
vision, USALSA. The Chief, Intellectual
Property Law Division, and the attor-
neys assigned thereto will represent
DA in matters pertaining to patents,
copyrights, and trademarks. They will
maintain direct liaison with DOJ con-
cerning intellectual property issues.

(m) Chief, Labor and Employment Law
Office, OTJAG. The Chief, Labor and
Employment Law Office, attorneys as-
signed thereto, and attorneys identi-
fied as labor counselors will represent
DA in matters pertaining to labor rela-
tions, civilian personnel, and Federal
labor standards enforcement before the
following: Federal Labor Relations Au-
thority; Merit Systems Protection
Board; Equal Employment Opportunity
Commission; Department of Labor; Na-
tional Labor Relations Board; and,
state workmen’s compensation com-
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missions. In the event any individual
mentioned in this subparagraph in-
tends to make a recommendation to
DOJ concerning an appeal of any case
to a U.S. Court of Appeals, such rec-
ommendation will first be coordinated
with Litigation Division.

(n) Chief, Procurement Fraud Division,

USALSA. The Chief, Procurement
Fraud Division, attorneys assigned
thereto, and other attorneys des-

ignated by the Chief will represent DA
in all procurement fraud and corrup-
tion matters before the Army suspen-
sion and debarment authority and be-
fore any civil fraud recovery adminis-
trative body. They will maintain liai-
son and coordinate remedies with DOJ
and other agencies in matters of pro-
curement fraud and corruption.

(o) Chief, Environmental Law Division,

USALSA. The Chief, Environmental
Law Division, attorneys assigned
thereto, and other attorneys des-

ignated by the Chief, ELD, will main-
tain direct liaison with DOJ and rep-
resent DA in all environmental and
natural resources civil litigation and
administrative proceedings involving
missions and functions of DA, its major
and subordinate commands, installa-
tions presently or previously managed
by DA, and other sites or issues in
which DA has a substantial interest,
except as otherwise specifically pro-
vided in this part.

(p) Chief, Criminal Law Division,
OTJAG. The Chief, Criminal Law Divi-
sion, will have general oversight of fel-
ony and magistrate court prosecutions
conducted by Army lawyers acting as
Special Assistant U.S. Attorneys. (See
subpart G of this part). The Chief will
coordinate with DOJ and other govern-
mental agencies concerning the overall
conduct of these prosecutions.

[69 FR 38236, July 27, 1994; 59 FR 45974, Sept.
6, 1994]

§516.5 Restriction on contact with
DO

(a) General rule. Except as authorized
by TJAG, the General Counsel, the
Chief of Litigation Division, or this
regulation, no Army personnel will
confer or correspond with DOJ con-
cerning legal proceedings in which the
Army has an interest.
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(b) Ezxceptions. This prohibition does
not preclude contact with DOJ re-
quired by the Memorandum of Under-
standing between DOJ and DOD relat-
ing to the investigation and prosecu-
tion of certain crimes. (See AR 27-10,
para 2-7). In addition, an installation
SJA or legal adviser is expected to
maintain a working relationship with
the U.S. Attorney in each district
within his geographical area. An SJA
or legal adviser should request the U.S.
Attorney to advise him immediately
when litigation involving DA or its
personnel is served on the U.S. Attor-
ney.

[59 FR 38236, July 27, 1994; 59 FR 45974, Sept.
6, 1994]

§516.6 Appearance as counsel.

(a) General. Military personnel on ac-
tive duty and DA civilian personnel
will not appear as counsel before any
civilian court or in any preliminary
proceeding, for example, deposition, in
litigation in which the Army has an in-
terest without the prior written ap-
proval of TJAG, except under the fol-
lowing conditions:

(1) The appearance is authorized by
this regulation.

(2) The individual is a party to the
proceeding.

(3) The appearance is authorized
under an expanded legal assistance pro-
gram (See AR 27-3).

(4) The individual is a judge advocate
assigned or detailed by TJAG to DOJ
to represent the United States in civil
or criminal cases, for example, a Spe-
cial Assistant U.S. Attorney, or an at-
torney assigned to Litigation Division.

(b) Procedure. All requests for appear-
ance as counsel will be made through
Litigation Division to the Personnel,
Plans and Training Office, OTJAG. Re-
quests for DA military or civilian at-
torneys to appear in any civilian court
or proceeding on behalf of a soldier who
is also facing UCMJ action will be de-
livered to the SJA, legal adviser, or Re-
gional Defense Counsel, as appropriate.
The SJA or legal adviser will forward
the request to Litigation Division with
an evaluation of the case and rec-
ommendation. Regional Defense Coun-
sel should send requests for USATDS
counsel to Chief, USATDS, who will
forward the request to Litigation Divi-
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sion. Privileged or otherwise sensitive
client information should only be sub-
mitted through USATDS channels.

§516.7 Mailing addresses.

Mailing addresses for organizations
referenced in this regulation are in ap-
pendix B to this part.

Subpart B—Service of Process

§516.8 General.

(a) Defined. Process is a legal docu-
ment that compels a defendant in an
action to appear in court or to comply
with the court’s demands, for example,
in a civil case a summons or subpoena,
or in a criminal case, a warrant for ar-
rest, indictment, contempt order, sub-
poena, or summons. Service of process
is the delivery of the document to a de-
fendant to notify him of a claim or
charge against him.

(b) Policy. DA personnel will follow
the guidance of this chapter when civil
officials attempt to serve civil or
criminal process on individuals on Fed-
eral property.

(c) Procedures. Provost marshals shall
ensure that installation law enforce-
ment personnel are adequately trained
to respond to situations which arise
with regard to service of civil and
criminal process. SJAs or legal advis-
ers shall provide guidance to law en-
forcement personnel in these matters.

§516.9 Service of criminal
within the United States.

(a) Surrender of personnel. Guidance
for surrender of military personnel to
civilian law enforcement officials is in
Chapter 7 of AR 630-10 and AR 190-9.
Army officials will cooperate with ci-
vilian law enforcement authorities who
seek the surrender of a soldier in con-
nection with criminal charges. Special
rules apply when a bail bondsman or
other surety seeks custody of a soldier.

(b) Requests for witnesses or evidence in
criminal proceedings. See subpart G to
this part.

process

[59 FR 38236, July 27, 1994; 59 FR 45975, Sept.
6, 1994]
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§516.10 Service of civil process within
the United States.

(a) Policy. DA officials will not pre-
vent or evade the service or process in
legal actions brought against the
United States or against themselves in
their official capacities. If acceptance
of service of process would interfere
with the performance of military du-
ties, Army officials may designate a
representative to accept service. DA
personnel sued in their individual ca-
pacity should seek legal counsel con-
cerning voluntary acceptance of proc-
ess.

(b) Request for witnesses or evidence in
civil proceedings. See subpart G to this
part.

(c) Process of Federal courts. Subject
to reasonable restrictions imposed by
the commander, civil officials will be
permitted to serve Federal process.
(See Fed. R. Civ. P. 4, 45).

(d) Process of state courts. (1) In areas
of exclusive Federal jurisdiction that
are not subject to the right to serve
state process, the commander or super-
visor will determine whether the indi-
vidual to be served wishes to accept
service voluntarily. A JA or other DA
attorney will inform the individual of
the legal effect of voluntary accept-
ance. If the individual does not desire
to accept service, the party requesting
service will be notified that the nature
of the exclusive Federal jurisdiction
precludes service by state authorities
on the military installation.

(2) On Federal property where the
right to serve process is reserved by or
granted to the state, in areas of con-
current jurisdiction, or where the
United States has only a proprietary
interest, Army officials asked to facili-
tate service of process will initially
proceed as provided in the preceding
subparagraph. If the individual de-
clines to accept service, the requesting
party will be allowed to serve the proc-
ess in accordance with applicable state
law, subject to reasonable restrictions
imposed by the commander.

(e) Process of foreign courts. A U.S.
District Court may order service upon
a person who resides in the judicial dis-
trict of any document issued in connec-
tion with a proceeding in a foreign or
international tribunal. (28 U.S.C. 1696).
In addition, the U.S. State Department
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has the power to receive a letter roga-
tory issued by a foreign or inter-
national tribunal, to transmit it to a
tribunal, officer or agency in the
United States, and to return it after
execution. (28 U.S.C. 1781). Absent a
treaty or agreement to the contrary,
these provisions will govern.

(f) Seizure of personal property. State
and Federal courts issue orders (for ex-
ample, writ of attachment) authorizing
a levy (seizure) of property to secure
satisfaction of a judgment. DA per-
sonnel will comply with valid state or
Federal court orders commanding or
authorizing the seizure of private prop-
erty to the same extent that state or
Federal process is served.

[59 FR 38236, July 27, 1994; 59 FR 45975, Sept.
6, 1994]

§516.11 Service of criminal process
outside the United States.

Army Regulation 630-10 and inter-
national treaties, such as status of
forces agreements, govern the service
of criminal process of foreign courts
and the surrender of soldiers to foreign
civilian law enforcement officials.

§516.12 Service of civil process out-
side the United States.

(a) Process of foreign courts. In foreign
countries service of process issued by
foreign courts will be made under the
law of the place of service, as modified
by status of forces agreements, treaties
or other agreements. In foreign areas
under exclusive U.S. jurisdiction, serv-
ice of process issued by foreign courts
will be made under the law specified by
appropriate U.S. authority.

(b) Process of Federal courts. Service
of process on U.S. citizens or residents
may be accomplished under the fol-
lowing provisions: The Hague Conven-
tion, reprinted in 28 USCA Federal
Rules of Civil Procedure, following
Rule 4; Fed. R. Civ. P. 4(i); 28 USC 1781
and 1783; and, the rules of the Federal
court concerned. If a DA official re-
ceives a request to serve Federal proc-
ess on a person overseas, he will deter-
mine if the individual wishes to accept
service voluntarily. Individuals will be
permitted to seek counsel. If the per-
son will not accept service voluntarily,
the party requesting service will be no-
tified and advised to follow procedures
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prescribed by the law of the foreign
country concerned.

(c) Process of state courts. If a DA offi-
cial receives a request to serve state
court process on a person overseas, he
will determine if the individual wishes
to accept service voluntarily. Individ-
uals will be permitted to seek counsel.
If the person will not accept service
voluntarily, the party requesting serv-
ice will be notified and advised to fol-
low procedures prescribed by the law of
the foreign country concerned. (See,
for example, The Hague Convention, re-
printed in 28 USCA Federal Rules of
Civil Procedure, following Rule 4).

(d) Suits against the United States. DA
personnel served with foreign civil
process will notify the appropriate SJA
or legal adviser, who will return the
document to the issuing authority ex-
plaining the lack of authority to ac-
cept service for the United States.
Service on the United States must be
made upon DOJ through established
diplomatic channels.

§516.13 Assistance in serving process
overseas.

(a) Europe. For information and as-
sistance concerning service of process
of persons assigned to or accompanying
U.S. Forces in Europe, contact the For-
eign Law Branch, International Law
Division, Office of The Judge Advocate,
Headquarters U.S. Army, Europe, and
Seventh Army, Unit 29351, (Heidelberg,
Germany) APO AE 09014.

(b) Korea. For information and assist-
ance concerning service of process of
persons assigned to or accompanying
U.S. Forces in Korea, contact Staff
Judge Advocate, US Forces Korea
(Seoul, Republic of Korea), APO AP
96205.

(¢) Panama, Central and South Amer-
ica. For information and assistance
concerning service of process of persons
assigned to or accompanying forces in
the U.S. Army Southern Command,
contact Staff Judge Advocate, HQ, US
Army South, Fort Clayton, Panama,
APO AA 34004-5000.

§516.14 Service of process on DA or
Secretary of Army.

The Chief, Litigation Division, shall
accept service of process for Depart-
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ment of the Army or for the Secretary
of the Army in his official capacity.

Subpart C—Reporting Legal
Proceedings to HQDA

§516.15 General.

(a) Legal proceedings requiring report-
ing. Actions must be taken upon com-
mencement of litigation or administra-
tive proceedings in which the United
States has an interest. Typically, the
Secretary of the Army, DA, the United
States, or DA personnel are named as
defendant in a lawsuit or as respondent
in an administrative proceeding. A
nonexclusive listing of cases in which
the United States has an interest in-
clude the following:

(1) Suits for damages, injunctive re-
lief, or other action filed against the
government or against DA personnel in
their official capacity.

(2) Suits alleging individual liability
arising from performance of official du-
ties by DA personnel.

(3) Actions affecting DA operations
or activities or which might require of-
ficial action by DA personnel.

(4) Actions arising out of DA con-
tracts, subcontracts, or purchase or-
ders wherein the government might be
required to reimburse a contractor for
litigation expenses.

(5) Bankruptcy proceedings in which
the United States or its instrumental-
ities may have an interest, including
bankruptcies involving government
contractors.

(b) Command and agency responsibility.
Commanders and supervisors of Army
units, installations, or organizations
will ensure reports required by this
section are promptly submitted.

(c) Reports to HRDA. Reports required
by this regulation will be made tele-
phonically or mailed to the responsible
organization at DA. Appendix B to this
part contains mailing addresses for
these offices. Except in the situations
described below, reports required by
this chapter will be made to Litigation
Division:

(1) Actual or potential litigation (or
administrative infringement claims)
involving patents, copyrights, or trade-
marks will be made to Intellectual
Property Law Division.
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(2) Reports of pending or prospective
litigation involving taxation will be
made to Contract Law Division.

(3) Communications, transportation,
and utility services reports will be
made to Regulatory Law Office.

(4) Reports involving environmental
and natural resource litigation and ad-
ministrative proceedings will be made
to Environmental Law Division.

(5) Potential civil recovery reports in
cases of procurement fraud and corrup-
tion will be made to Procurement
Fraud Division.

(6) Reports involving the felony pros-
ecution program and magistrate court
prosecutions will be made to Criminal
Law Division, OTJAG.

(7) Cases before the Armed Services
Board of Contract Appeals and the
General Services Board of Contract Ap-
peals will be made to Contract Appeals
Division.

(d) Classified information. Information
required by this regulation will be sub-
mitted in an unclassified form if pos-
sible. If downgrading or declassifica-
tion is not feasible, the classified mate-
rial should be separated from the re-
port and forwarded under separate
cover.

(e) Other reporting requirements. Re-
ports required by this chapter are in
addition to and do not satisfy any
other reporting requirement, such as
the following: notifying the FBI of of-
fenses pursuant to AR 27-10; submit-
ting serious incident reports pursuant
to AR 190-40; reporting procurement
fraud or other irregularities per De-
fense Federal Acquisition Regulation
Supplement, section 209.406-3 (48 CFR
209.406-3); reporting the exercise of
criminal jurisdiction by foreign tribu-
nals over U.S. personnel pursuant to
AR 27-50; or, reporting bankruptcies
per AR 37-103.

(f) Reports control exemption. The re-
ports required herein are exempt from
reports control under AR 335-15, para-
graphs 3-3a(5) and 5-2e(4).

§516.16 Individual and supervisory
procedures upon commencement of
legal proceedings.

(a) Individual procedures. DA per-
sonnel served with civil or criminal
process concerning a proceeding in
which the United States has an inter-
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est (§516.15) will immediately inform
their supervisor and furnish copies of
process and pleadings. There is no re-
quirement to notify supervisors of
purely private litigation.

(b) Supervisory procedures. When su-
pervisors learn that legal proceedings
in which the United States has an in-
terest have commenced, the supervisor
will forward a copy of all process and
pleadings, along with other readily
available information, to the SJA or
legal adviser. If no legal officer is
available locally, the documents will
be forwarded to the SJA or legal ad-
viser of the next higher headquarters.

§516.17 SJA or legal adviser proce-
dures.

(a) Immediate notice to HQDA. When
an SJA or legal adviser learns of litiga-
tion in which the United States has an
interest, and it appears that HQDA is
not aware of the action, the SJA or
legal adviser will telephonically notify
the responsible HQDA office. (See
§516.15(c)). Immediate notice is par-
ticularly important when litigation in-
volves one of the following: a lawsuit
against an employee in his individual
capacity; a motion for a temporary re-
straining order or preliminary injunc-
tion; a habeas corpus proceeding; a ju-
dicial or administrative proceeding in-
volving less than 60 days to file an an-
swer; and, actions with possible Con-
gressional, Secretarial, or Army Staff
interest. For legal proceedings insti-
tuted in foreign tribunals, the SJA or
legal adviser will also notify the major
overseas commander concerned and the
appropriate U.S. Embassy or Legation.
A telephonic report to HQDA should in-
clude the following:

(1) Title or style of the proceeding.

(2) Full names and addresses of the
parties.

(3) Tribunal in which the action is
filed, date filed, docket number, when
and on whom service of process was
made, and date by which pleading or
response is required.

(4) Nature of the action, amount
claimed or relief sought.

(5) Reasons for immediate action.

(b) Transmission of process, pleadings,
and related papers. Unless instructed
otherwise by HQDA, the SJA or legal
adviser will FAX or mail HQDA a copy
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of all process, pleadings, and related
papers. Use of express mail or over-
night delivery service is authorized.

(c) Notice to U.S. Attorney. If the legal
proceeding is instituted in the United
States, the SJA or legal adviser, unless
instructed otherwise by HQDA, will no-
tify the appropriate U.S. Attorney and
render assistance as required.

§516.18 Litigation alleging individual
liability.

See subpart D for procedures to fol-
low when DA personnel, as a result of
performance of official duties, are ei-
ther sued in their individual capacities
or face criminal charges.

§516.19 Injunctive relief.

(a) General. Plaintiffs may attempt to
force government action or restraint in
important operational matters or pend-
ing personnel actions through motions
for temporary restraining orders (TRO)
or preliminary injunctions (PI). Be-
cause these actions can quickly impede
military functions, immediate and de-
cisive action must be taken.

(b) Notification to HQDA and U.S. At-
torney. The SJA or legal adviser will
immediately notify Litigation Division
or other appropriate office at HQDA
when a motion for TRO or PI has been,
or is about to be, filed. The SJA or
legal adviser will also notify the re-
sponsible U.S. Attorney.

(c) Actions by SJA or legal adviser. The
SJA or legal adviser will assist the
DOJ or DA attorney responsible for the
litigation. Installation attorneys or
support personnel should begin accu-
mulating relevant documentary evi-
dence and identifying witnesses. If re-
quested, installation attorneys will
prepare a legal memorandum con-
cerning the motion, giving particular
attention to the following issues rel-
evant to a court granting injunctive re-
lief:

(1) Plaintiff’s likelihood of success on
the merits.

(2) Whether plaintiff will be irrep-
arably harmed if injunctive relief is
not granted.

(3) Harm to defendant and other par-
ties if injunctive relief is granted.

(4) The public interest.
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§516.20 Habeas Corpus.

(a) General. A soldier may file a writ
of habeas corpus to challenge his con-
tinued custody (usually in a post court-
martial situation) or retention in the
Army. As is the case with injunctive
relief in the preceding paragraph, in-
stallation SJAs and legal advisers
must take immediate action.

(b) Notification to Litigation Division
and U.S. Attorney. The SJA or legal ad-
viser will notify Litigation Division
and the responsible U.S. Attorney’s Of-
fice immediately upon learning that a
petition for writ of habeas corpus has
been filed. All relevant documentary
evidence supporting the challenged ac-
tion should be assembled immediately.

(c) Procedures in habeas corpus. Upon
the filing of a petition for a writ of ha-
beas corpus, the court will dismiss the
petition, issue the writ, or order the re-
spondent to show cause why it should
not be granted. If a writ or order to
show cause is issued, the SJA or legal
adviser should be prepared to assist the
responsible Litigation Division or DOJ
attorney in preparing a return and an-
swer. If so directed, the SJA will also
prepare a memorandum of points and
authorities to accompany the return
and answer. The government’s response
should cover the following: whether the
Army has custody of petitioner; wheth-
er respondent and petitioner are within
the judicial district; and, whether ap-
pellate or administrative remedies
have been exhausted.

(d) Writs or orders issued by state
courts. No state court, after being judi-
cially informed that a petitioner is in
custody under the authority of the
United States, should interfere with
that custody or require that petitioner
be brought before the state court. A de-
serter, apprehended by any civil officer
having authority to apprehend offend-
ers under the laws of the United States
or of any state, district, territory, or
possession of the United States, is in
custody by authority of the United
States. If a writ of habeas corpus is
issued by a state court, the SJA or
legal adviser will seek guidance from
Litigation Division.

(e) Foreign court orders. A foreign
court should not inquire into the legal-
ity of restraint of a person held by U.S.
military authority. If a foreign court
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issues any process in the nature of a
writ of habeas corpus, the SJA or legal
adviser will immediately report the
matter to the appropriate U.S. forces
commander and to Litigation Division.

§516.21 Litigation against government
contractors.

(a) General. A contract might require
that the government reimburse a con-
tractor (or subcontractor) for adverse
judgments or litigation expenses. Un-
less a contractor or subcontractor fac-
ing a lawsuit requests representation
by DOJ, the Army presumes the con-
tractor will obtain private counsel to
defend the case. If the contract so al-
lows, however, the contractor may re-
quest and HQDA may recommend that
DOJ represent the contractor if it is in
the best interests of the United States.

(b) Actions by SJA or legal adviser. If a
contractor or subcontractor faces liti-
gation and the underlying contract
with the government requires reim-
bursement for adverse judgments or
costs of the litigation, the SJA or legal
adviser, through the contracting offi-
cer, should determine if the contractor
desires representation by DOJ. If so,
the contractor or authorized agent will
sign a request for representation. (See
figure D-3, appendix G, of this part.)
The SJA or legal adviser will deter-
mine whether, in his opinion, represen-
tation by DOJ should be granted. He
will prepare a memorandum to support
his recommendation, especially con-
cerning any issue regarding the govern-
ment’s obligation to reimburse the
contractor under the contract. The
SJA or legal adviser will forward his
memorandum, along with the contrac-
tor’s request, to Litigation Division.

(c) Actions by Litigation Division. The
Chief, Litigation Division, will evalu-
ate the submission and decide if it is in
the Army’s best interest that the re-
quest be granted. He will prepare a
memorandum supporting his decision
and send the packet to DOJ. The
Chief’s decision constitutes the final
DA position on the matter. If DOJ
grants the contractor’s request, the
Chief, Litigation Division, will ensure
that the contractor is notified through
the SJA or legal adviser and the con-
tracting officer.
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(d) Private Counsel. A contractor rep-
resented by DOJ may ask that private
counsel assist the DOJ attorney in the
litigation. The DOJ attorney will re-
main in control of the litigation, and
the fees for private counsel will not be
reimbursable except under unusual cir-
cumstances. The contractor must seek
both DOJ and DA approval to employ
private counsel when DOJ representa-
tion has been granted. Even if DOJ and
DA grant authority to employ private
counsel, the contracting officer will de-
termine whether a contractor will be
reimbursed under the contract for pri-
vate counsel.

(e) Settlement. The contractor, unless
the contract specifies otherwise, will
ultimately decide whether to com-
promise a suit. Reimbursement under
the contract is determined by the con-
tracting officer, with the advice of his
attorney.

§516.22 Miscellaneous
quirements.

SJAs or legal advisers will comply
with the directives cited below con-
cerning actual or prospective litigation
involving the following types of cases:

(a) Tazxation. (1) Contractor trans-
actions. (FAR and DFARS, 48 CFR
parts 29 and 229).

(2) Army and Air Force Exchange
Service (AAFES) activities. (AR 60-20).

(3) Purchase or sale of alcoholic bev-
erages. (AR 215-2).

(4) Nonappropriated fund and related
activities. (AR 215-1).

(b) Tort and contract claims, insurance
and litigation involving nonappropriated
fund activities. (AR 215-1).

(c) Annexation of Army lands. (AR 405—
25).

(d) Communications, transportation,
and wutility services administrative pro-
ceedings. Any contracting officer or
other Army official responsible for the
acquisition of communications, trans-
portation, utilities (gas, electric, water
and sewer), or military mail services,
who becomes aware of any action or
proceeding of interest to the Army,
will promptly refer the matter to the
SJA or legal adviser, who will take the
actions prescribed in §516.17 of this
part. Examples of actions requiring re-
ferral follow: new or amended rates,
regulations, or conditions of service;

reporting re-
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applications for authority to dis-
continue or initiate service; changes in
electromagnetic patterns causing ad-
verse communications interference; or,
zoning proposals affecting historic or
aesthetic preservation. In addition, the
SJA or legal adviser will transmit the
following to Regulatory Law Office:

(1) The names and addresses of any
parties intervening and the substance
of their positions.

(2) Names of government users af-
fected by any change.

(3) Copy of any proposed rates, rules,
or regulations.

(4) A recommendation whether the
Army should intervene in the action or
proceeding. If intervention is rec-
ommended, provide a memorandum to
support the recommendation.

(e) Legal proceedings overseas. Foreign
communications, transportation, and
utility service proceedings need not be
reported. In other legal proceedings in-
stituted in a foreign country, the SJA
or legal adviser will take the actions
prescribed in §516.17 of this part.

(f) Maritime claims. Admiralty and
maritime claims within the purview of
Chapter 8, AR 27-20, which have been
investigated and processed under AR
556-19 or other applicable regulations,
will be referred to USARCS.

(g) Army and Air Force Exchange Serv-
ice litigation. The SJA or legal adviser
will send a copy of all documents relat-
ing to litigation against AAFES to
General Counsel, AAFES, P.O. Box
660202, Dallas, TX 75266-0202.

(h) Bankruptcy. Reports of bank-
ruptcy or insolvency proceedings shall
be made in accordance with this regu-
lation and AR 37-103.

§516.23 Litigation reports.

The SJA or legal adviser will prepare
a litigation report when directed by
HQDA. The report will contain the fol-
lowing sections: Statement of Facts;
Setoff or Counterclaim; Responses to
Pleadings; Memorandum of Law; Wit-
ness List; and, Exhibits.

(a) Statement of Facts. Include a com-
plete statement of the facts upon
which the action and any defense
thereto are based. Where possible, sup-
port facts by reference to documents or
witness statements. Include details of
previous administrative actions, such
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as the filing and results of an adminis-
trative claim. If the action is predi-
cated on the Federal Tort Claims Act,
include a description of the plaintiff’s
relationship to the United States, its
instrumentalities, or its contractors.
Also include a statement whether an
insurance company or other third
party has an interest in the plaintiff’s
claim by subrogation or otherwise and
whether there are additional claims re-
lated to the same incident.

(b) Setoff or Counterclaim. Discuss
whether setoff or counterclaim exists.
If so, highlight the supportive facts.

(c) Responses to Pleadings. Prepare a
draft answer or other appropriate re-
sponse to the pleadings. (See figure C-
1, to this part). Discuss whether allega-
tions of fact are well-founded. Refer to
evidence that refutes factual allega-
tions.

(d) Memorandum of Law. Include a
brief statement of the applicable law
with citations to legal authority. Dis-
cussions of local law, if applicable,
should cover relevant issues such as
measure of damages, scope of employ-
ment, effect of contributory neg-
ligence, or limitations upon death and
survival actions. Do not unduly delay
submission of a litigation report to
prepare a comprehensive memorandum
of law.

(e) Potential witness information. List
each person having information rel-
evant to the case and provide an office
address and telephone number. If there
is no objection, provide the individual’s
social security account number, home
address, and telephone number. This is
“‘core information’ required by Execu-
tive Order No. 12778 (Civil Justice Re-
form). Finally, summarize the informa-
tion or potential testimony that each
person listed could provide.

(f) Exhibits. (1) Attach a copy of all
relevant documents. This is ‘‘core in-
formation’ required by Executive
Order No. 12778 (Civil Justice Reform).
Unless otherwise directed by HQDA,
each exhibit should be tabbed and in-
ternally paginated. References to ex-
hibits in the litigation report should be
to page numbers of particular exhibits.

(2) Copies of relevant reports of
claims officers, investigating officers,
boards or similar data should be at-
tached, although such reports will not
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obviate the requirement for prepara-
tion of a complete litigation report.

(3) Prepare an index of tabs and ex-
hibits.

(4) Where a relevant document has
been released pursuant to a FOIA re-
quest, provide a copy of the response,
or otherwise identify the requestor and
the records released.

(g) Distribution and number of copies.
Unless HQDA directs otherwise, SJAs
or legal advisers will mail (first class)
an original and one copy of the litiga-
tion report to the responsible HQDA of-
fice (See §516.15 of this part) and one
copy to the U.S. Attorney’s Office han-
dling the case. If possible, record the
litigation report onto a magnetic disk-
ette, using either WordPerfect, Enable,
or ACSII, and send it to Litigation Di-
vision.

§516.24 Preservation of evidence.

Because documents needed for litiga-
tion or administrative proceedings are
subject to routine destruction, the SJA
or legal adviser will ensure that all rel-
evant documents are preserved.

§516.25 DA Form 4.

(a) General. The DA Form 4 (See fig-
ure C-2, appendix G, of this part) is
used to authenticate Army records or
documents. Documents attached to a
properly prepared and sealed DA Form
4 are self-authenticating. (See Fed. R.
Evid. 902).

(b) Preparation at the installation level.
A DA Form 4 need not be prepared
until the trial attorney presenting the
government’s case identifies docu-
ments maintained at the installation
level which he will need at trial. Once
documents are identified, the custo-
dian of the documents will execute his
portion of the DA Form 4. (See figure
C-2, appendix G, of this part). The cus-
todian certifies that the documents at-
tached to the DA Form 4 are true cop-
ies of official documents. Documents
attached to each form should be gen-
erally identified; each document need
not be mentioned specifically. Only the
upper portion of the form should be ex-
ecuted at the local level.

(c) Actions at HQDA. Upon receipt of
the DA Form 4 with documents at-
tached thereto, HQDA will affix a rib-
bon and seal and deliver it to the Office
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of the Administrative Assistant to the
Secretary of the Army. That office will
place the official Army seal on the
packet.

§516.26 Unsworn declarations under
penalty of perjury.

(a) General. Under the provisions of 28
U.S.C. 1746, whenever any matter is re-
quired or permitted to be established
or proven by a sworn statement, oath
or affidavit, such matter may also be
established or proven by an unsworn
written declaration under penalty of
perjury. Because such declaration does
not require a notary or other official to
administer oaths, individuals preparing
statements for use in litigation should
consider using this format. (See figure
C-3, appendix G, of this part).

(b) When executed within the United
States. Place the following at the end of
the witness statement:

I declare under penalty of perjury that the
foregoing is true and correct. (28 U.S.C. 1746).
Executed on

(Date) (Signature)

(c) When executed outside the United
States. Place the following at the end of
the witness statement:

I declare under penalty of perjury under
the laws of the United States of America
that the foregoing is true and correct. (28
U.S.C. 1746).

Executed on

(Date)

Subpart D—Individual Liability

§516.27 Scope.

This subpart guidance when DA per-
sonnel, as a result of the performance
of their official duties, are either sued
in their personal capacity, or are
charged in a criminal proceeding. Ex-
amples of civil actions alleging indi-
vidual liability include the following: a
medical malpractice lawsuit against
health care providers; suits resulting
from motor vehicle accidents; constitu-
tional torts; or, common law torts such
as assault, libel, or intentional inflic-
tion of emotional distress. Likewise,
state or Federal criminal charges can
arise from the performance of official
duties, including environmental crimes
or motor vehicle accidents.

(Signature)
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§516.28 Policy.

(a) General. Commanders, super-
visors, and SJAs or legal advisers will
give highest priority to compliance
with the requirements of this chapter
with regard to current or former DA
personnel who face criminal charges or
civil litigation in their individual ca-
pacity as a result of performance of
their official duties.

(b) DOJ policy on representation. If in
the best interest of the United States,
upon request of the individual con-
cerned, and upon certification by his
agency that he was acting within the
scope of his employment, DOJ may rep-
resent present and former DA per-
sonnel sued individually as a result of
actions taken within the scope of their
employment. Representation can be de-
clined for a variety of reasons, includ-
ing but not limited to the following:
the employee was not acting within the
scope of his office; there is a conflict of
interest; or, actions were not taken in
a good faith effort to conform to law.

§516.29 Federal statutes and regula-
tions.

(a) Federal Tort Claims Act (FTCA). (28
U.S.C. 1346(b), 2671-2680). A waiver of
sovereign immunity which, with cer-
tain exceptions, makes the United
States liable for tort claims in the
same manner as a private individual.

(b) Federal Employees Liability Reform
and Tort Compensation Act of 1988
(FELRTCA or the Westfall Act, Pub. L.
No. 100-694, 102 Stat. 4563 (1988) (codified
at and amending 28 U.S.C. 2671, 2674,
2679). FELRTCA, by amending the Fed-
eral Tort Claims Act, makes the FTCA
the exclusive remedy for common law
tort claims arising from actions taken
by Federal employees acting within the
scope of employment. The law was
passed to eliminate problems caused by
Westfall v. Erwin, 484 U.S. 292 (1988).

(c) 10 U.S.C. 1089 (Defense of certain
suits arising out of medical malpractice).
This provision, commonly referred to
as the Gonzales Act, makes the FTCA
the exclusive remedy for suits alleging
medical malpractice against a military
health care provider.

(d) 28 CFR 50.15 (Representation of Fed-
eral officials and employees by Depart-
ment of Justice attorneys [. . .] in civil,
criminal, and congressional proceedings
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in which Federal employees are sued, sub-
poenaed, or charged in their individual
capacities). These DOJ regulations set
out the policy and procedures for re-
questing representation in individual
liability cases. See also 28 CFR part 15
(Defense of Certain Suits Against Fed-
eral Employees, etc.).

(e) 28 CFR 50.16 (Representation of
Federal employees by private counsel
at Federal expense).

§516.30 Procedures for obtaining cer-
tification and DOJ representation.

(a) SJA or legal adviser procedures.
When an SJA or legal adviser learns of
a criminal charge or of a lawsuit alleg-
ing individual liability against DA per-
sonnel as a result of performance of of-
ficial duties, he will take the following
actions:

(1) Immediately notify Litigation Di-
vision and the appropriate U.S. Attor-
ney and FAX or express deliver copies
of process and pleadings to each office.
Where time for response is limited, re-
quest that the U.S. Attorney either pe-
tition the court for an extension of
time, or provide temporary counsel and
representation pending formal ap-
proval.

(2) Investigate whether the employee
was acting within the scope of his of-
fice or employment. Obtain, if possible,
statements from the defendant, super-
visors, and witnesses.

(3) Advise the individual defendant of
the rights and conditions set out in 28
CFR 50.15, which include the following:

(i) His right to request representa-
tion by a DOJ attorney and, in appro-
priate cases, certification that he was
acting within the scope of employment.
(See 28 U.S.C. 2679; 28 CFR 50.15).

(ii) The right to request private coun-
sel at government expense, subject to
the availability of funds. (See 28 CFR
50.16).

(iii) That the United States is not ob-
ligated to pay or indemnify defendant
for any judgment rendered against him
in his individual capacity.

(4) If the defendant desires certifi-
cation or DOJ representation, have
him sign a request. (See figure D-1, ap-
pendix G, of this part). Obtain a signed
scope of employment statement from
the defendant’s supervisor. (Figure D-2,
appendix G, of this part).
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(5) Prepare a report with, at a min-
imum, the following information: facts
surrounding the incident for which de-
fendant is being sued and those relat-
ing to scope of employment; the SJA’s
or legal adviser’s conclusions con-
cerning scope of employment; and, a
recommendation whether certification
by the Attorney General or representa-
tion by a DOJ attorney should be
granted.

(6) In cases involving National Guard
personnel, address also the following:
whether defendant was acting in a
state (Title 32 U.S.C.) or Federal (Title
10 U.S.C.) capacity during relevant pe-
riods (include orders); if defendant was
acting under state authority, is it nev-
ertheless in the interest of the United
States to represent the individual; any
impact on policies or practices of DA,
the National Guard Bureau, or DOD;
whether the relief requested can be
granted only by a Federal officer or
agency; and, whether Federal law or
regulation required actions by state of-
ficials.

(7) Send the report, request for rep-
resentation, and scope of employment
statements to Chief, Litigation Divi-
sion.

(b) Chief, Litigation Division, proce-
dures. The Chief, Litigation Division,
will review the report and evidence re-
garding representation and scope of
employment and will determine wheth-
er certification and representation are
appropriate. He will send his rec-
ommendation to the appropriate U.S.
Attorney or office within DOJ. The
Chief, Litigation Division, will notify
the defendant of DOJ’s decision.

§516.31 Private counsel at government
expense.

(a) General. DA personnel, sued in
their individual capacity or facing
criminal charges as a result of per-
formance of official duties, have no
right to employ a private sector coun-
sel at government expense or to expect
reimbursement for the same. For pro-
ceedings in the United States, a re-
quest for employment of counsel at
government expense may be approved
by DOJ, contingent among other
things upon availability of funds and a
determination that employment of pri-
vate counsel at government expense is
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in the best interests of the United
States. (See 28 CFR 50.16). Special rules
apply in overseas areas. (See paragraph
(e) of this section).

(b) Individual request procedures. The
individual will prepare a request that
private counsel be employed for him at
government expense. The request must
also contain the following statement:
“I understand that the United States is
not required to employ private counsel
on my behalf, and that I may be re-
sponsible for expenses incurred prior to
proper authorization by the Depart-
ment of the Army or the Department
of Justice.”

(c) Supervisory and legal adviser proce-
dures. The request will be submitted
through the individual’s supervisors,
who will make a recommendation and
forward the packet to the local SJA or
legal adviser. The SJA or legal adviser
will prepare his own recommendation
and forward the matter to Litigation
Division.

(d) Chief, Litigation Division, proce-
dures. If the Chief, Litigation Division,
determines that the request for private
counsel is meritorious, he will prepare
an appropriate recommendation and
forward the packet to Civil Division,
DOJ, for final approval.

(e) Special actions in foreign countries.
Employment of private counsel in for-
eign proceedings is governed by AR 27—
50 (Status of Forces Policies, Proce-
dures, and Information). Under the au-
thority of 10 U.S.C. 1037, soldiers, as
well as employees or those accom-
panying the armed forces overseas,
may be granted individual counsel in
civil and criminal proceedings, under
the criteria of AR 27-50.

§516.32

(a) Policy. An individual liable for a
judgment rendered against him in his
individual capacity has no right to re-
imbursement from DA. DA will con-
sider, however, a request for indem-
nification from DA personnel where
conduct within the scope of official du-
ties has resulted in personal liability
and indemnification is in the best in-
terests of the United States. Indem-
nification is strictly contingent upon
an appropriation to pay the judgment,
as well as availability of such funds.

Requests for indemnification.
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(b) Individual request procedures. An
individual against whom an adverse
judgment has been rendered may re-
quest indemnification. The request
must include, at a minimum, the fol-
lowing: how the employee was acting
within the scope of his employment;
whether the requestor has insurance or
any other source of indemnification;
and, how reimbursement is in the best
interests of the United States. The re-
quest must also contain the following
statements: ‘I understand that accept-
ance of this request for indemnifica-
tion for processing by DA does not con-
stitute an acceptance of any obligation
to make such a payment. I also under-
stand that payment is contingent on
availability of funds and that it will
only be made if such is determined to
be in the best interests of the United
States.” The individual should attach a
copy of relevant documents, for exam-
ple, court’s opinion, judgment, and
other allied papers.

(c) Supervisory and SJA procedures.
The request for indemnification will be
submitted through supervisory chan-
nels to the local SJA or legal adviser.
Each supervisor will make a rec-
ommendation on the propriety of reim-
bursement.

(d) Chief, Litigation Division, proce-
dures. Requests for indemnification
will be forwarded to Chief, Litigation
Division. The Chief, Litigation Divi-
sion, will examine the submission and,
after consultation with DOJ or other
agencies, forward the packet with his
recommendation to the Army General
Counsel. The General Counsel will ob-
tain a final decision by the Secretary
of the Army or his designee on the
matter. There is no administrative ap-
peal of the Secretary’s (or his des-
ignee’s) decision.

Subpart E—Legal Proceedings Ini-
tiated by the United States
Medical Care and Property
Claims

§516.33 General.

(a) Authorities. (1) Federal Medical
Care Recovery Act (42 U.S.C. 2651). The
act provides for the recovery of med-
ical care expenses incurred because of a
tortfeasor’s actions.
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(2) Federal Claims Collection Act (31
U.S.C. 3711). The act provides for the
collection of claims for money or prop-
erty arising from the activities of Fed-
eral agencies.

(3) Third-party Collection Program
(10 U.S.C. 1095). The statute provides
for collection of reasonable costs of
health-care services, provided in facili-
ties of the uniformed services to cov-
ered beneficiaries, from private insur-
ers or third-party payers. In accord-
ance with DOD Instruction 6010.15,
“Third Party Collection (TPC) Pro-
gram,” 7 March 1991, the authority to
settle or waive a DOD claim under the
act is delegated to TJAG or to his des-
ignee.

(4) Executive Order No. 12778, (566 FR
556195; 3 CFR, 1991 Comp. p. 359), Civil
Justice Reform. This order establishes
several requirements on Federal agen-
cies involved in litigation or contem-
plating filing an action on behalf of the
United States.

(5) AR 27-20, Claims. Chapter 14 (Af-
firmative Claims) contains comprehen-
sive guidance for Recovery Judge Ad-
vocates (RJAs) in the administrative
determination, assertion, collection,
settlement, and waiver of claims in
favor of the U.S. for property damage
and for medical care claims.

(b) Duties and procedures. In accord-
ance with Chapter 14, AR 27-20, Com-
mander, USARCS, has supervisory re-
sponsibility over the administrative
processing of property and medical
care claims by RJAs. The Commander,
U.S. Army Health Services Command
(HSC), has supervisory responsibility
over the Third Party Collection Pro-
gram (TPCP). The HSC TPCP Imple-
mentation Plan effects DOD Instruc-
tion 6010.15 and establishes procedures
for processing TPC claims. Litigation
Division, in conjunction with DOJ and
U.S. Attorneys, is responsible for pur-
suing, through litigation, claims not
resolved administratively. DOJ is ulti-
mately responsible for initiating litiga-
tion for the United States. (28 U.S.C.
515).

(c) Assertion of claims on behalf of the
United States by private attorneys. The
Army incurs potentially recoverable
expenses when it provides medical care
to soldiers or dependents injured by
tortfeasors (for example, a soldier is
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hospitalized after an automobile acci-
dent). When injured personnel employ a
private attorney to sue the tortfeasor,
it may be in the Government’s best in-
terests to enter into an agreement with
the private attorney to include the
Army’s medical care claim.

(d) Statute of limitations. There is a
three year statute of limitations for
actions in favor of the U.S. for money
damages founded upon tort. (28 U.S.C.
2415(b)). Limitations periods can vary,
however, depending upon the theory of
liability and the jurisdiction involved.
RJAs must be alert to the applicable
period of limitations. A case referred
for litigation should arrive at Litiga-
tion Division at least 6 months before
the expiration of the limitations pe-
riod.

(e) Reporting of recoveries. Amounts
recovered through litigation will be re-
ported to USARCS by Tort Branch,
Litigation Division, or, where referred
directly to a U.S. Attorney or the Na-
tionwide Central Intake Facility
(NCIF), by the responsible RJA.

§516.34 Referral of medical care and
property claims for litigation.

(a) Criteria for referral. The RJA will
forward the claims file and a litigation
report (See §516.35 of this part) through
USARCS to Litigation Division when
the claim has not been resolved admin-
istratively and any of the following
conditions exist:

(1) The claim exceeds $5,000;

(2) It involves collection from the in-
jured party or his attorney;

(3) The claim raises an important
question of policy; or,

(4) There is potential for a significant
precedent.

(b) Alternative methods. When none of
the conditions cited in the preceding
subparagraph are present, the RJA
may refer the claim directly to the
U.S. Attorney for the district in which
the prospective defendant resides.
Similar property claims may be re-
ferred through USARCS to DOJ’s Na-
tionwide Central Intake Facility
(NCIF) rather than directly to the U.S.
Attorney. Notice of all such referrals
shall be provided through USARCS to
Tort Branch, Litigation Division. The
RJA should be ready to provide support
to the U.S. Attorney if requested.
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(c) Closing files. A file referred di-
rectly to the U.S. Attorney will be
closed if the U.S. Attorney determines
further action is unwarranted. If the
RJA disagrees, the file should be for-
warded with the RJA’s recommenda-
tion through USARCS to Litigation Di-
vision.

§516.35 Preparation of claims for liti-
gation.

(a) General. In preparing a referral for
litigation the RJA will ensure the file
contains at least the following:

(1) A litigation report (See §516.23 of
this part) that demonstrates a factual
basis for the claim and a theory of re-
covery under applicable state law. (See
Fed. R. Civ. P. 11)

(2) Copies of all medical records and
bills reflecting the reasonable value of
the medical care furnished to the in-
jured party, including DA Form 2631-R
(Medical Care-Third Party Liability
Notification), and DA Form 3154 (MSA
Invoice and Receipt). These documents
should be authenticated as necessary
on a DA Form 4.

(3) Copies of all documents necessary
to establish the value of lost or dam-
aged property.

(b) Transmittal letter. The letter of
transmittal referring the claim for liti-
gation should briefly summarize the
facts giving rise to the claim and the
collection actions previously taken by
the Army and the injured party.

ASSERTION OF OTHER CLAIMS

§516.36 Referral to Litigation Divi-
sion.

(a) General. The majority of cases
filed on behalf of the United States will
fall under this subpart E. All other
civil cases which cannot be resolved
administratively or by direct referral
to DOJ will be forwarded through chan-
nels to Litigation Division with a liti-
gation report. (See §516.23 of this part).

(b) Government contractors. It may be
in the Government’s best interest to
authorize a Government contractor,
whose contract provides for the reim-
bursement of necessary legal expenses,
to employ private counsel to initiate
legal proceedings against a third party.
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To obtain authorization to employ pri-
vate counsel in such instances the con-
tractor should follow the procedures in
§516.21(c) of this part.

§516.37 Proceedings to repossess gov-
ernment real property or quarters
or to collect delinquent rent.

(a) General. U.S. Attorneys are au-
thorized to accept a Federal agency’s
request for the following purposes: to
initiate an action to recover possession
of real property from tenants, tres-
passers, and others; to enjoin tres-
passes on Federal property; and, to col-
lect delinquent rentals or damages for
use and occupancy of real property for
amounts less than $200,000.

(b) Procedures. When eviction or an
action to collect delinquent rent is
necessary, the SJA or legal adviser will
notify General Litigation Branch, Liti-
gation Division, of the situation. If ap-
proved by Litigation Division, the SJA
or legal adviser may ask the U.S. At-
torney to file suit. A copy of the com-
plaint will be sent to Litigation Divi-
sion. DOJ can take action to evict the
occupants for violation of the terms of
occupancy and collect delinquent rent
or other charges. Once the matter has
been referred to the U.S. Attorney,
payments for rent should be sent to the
U.S. Attorney. (See AR 210-50, chap 2.)

Subpart F—Environmental
Litigation

§516.38 Scope.

This subpart contains guidance, poli-
cies, and procedures applicable to all
environmental and natural resources
civil litigation and administrative pro-
ceedings involving missions and func-
tions of DA, its major and subordinate
commands, all installations presently
or previously managed by DA, and all
other sites or issues in which DA has a
substantial interest. In this chapter,
“litigation” includes civil administra-
tive proceedings.

§516.39 Duties and procedures.

(a) Water rights. Environmental Law
Division will conduct direct liaison
with DOJ and will represent DA in
State and Federal litigation relating to
availability and allocation of surface
and ground water and the establish-
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ment and protection of water rights for
Army military installations and activi-
ties. This will include litigation in
State general adjudications of water
rights under the McCarran Amend-
ment, 43 U.S.C. 666, for Army military
installations and activities. Such liti-
gation relating solely to COE civil
works projects or activities will be
handled by attorneys under the tech-
nical supervision of the Chief Counsel,
COE. With respect to any general adju-
dication which could affect the civil
works or real property functions of
COE, The Judge Advocate General, act-
ing through the Chief, Environmental
Law Division, and Chief Counsel, COE,
will jointly determine which office
should maintain primary direct liaison
with DOJ and will scope and execute
appropriate coordination with each
other and with the General Counsel
with respect to that litigation.

(b) Navigable waters. The Chief Coun-
sel, COE, will conduct direct liaison
with DOJ and represent DA in civil
litigation involving activities in or
across navigable waters of the United
States or other activities regulated
under the Rivers and Harbors Act of
1899, 33 U.S.C. 401 et seq.

(c) Waters of the United States. The
Chief Counsel, COE, will conduct direct
liaison with DOJ and represent DA in
civil litigation involving The Clean
Water Act section 404 (See 33 U.S.C.
1344) permit authority of COE over the
discharge of dredged or fill material
into waters of the United States.

(d) Enforcement. Environmental Law
Division will conduct direct liaison
with DOJ and represent DA in all civil
litigation involving citizen or State en-
forcement of applicable State, Federal
and local requirements respecting the
control or abatement of pollution and
involving the management of haz-
ardous wastes, with respect to the mis-
sions and functions of, and Federal fa-
cilities owned or controlled by, DA, ex-
cept for civil works facilities.

(e) Environmental response—(1) Except
as provided in (a)(2) of this section. Envi-
ronmental Law Division will conduct
direct liaison with DOJ and represent
DA in all civil litigation seeking de-
claratory or injunctive relief or involv-
ing claims of Army liability for the
costs of response at Federal facilities
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currently owned or controlled by DA
and at other sites where the Army is a
potentially responsible party.

(2) The Chief Counsel, COE, will con-
duct direct liaison with DOJ and rep-
resent DA in all civil litigation seeking
declaratory or injunctive relief or in-
volving claims of Army liability for
the costs of response at civil works fa-
cilities, at former defense sites or at
other sites where the Army is a poten-
tially responsible party due to the re-
sponse actions of the COE or its con-
tractors.

(f) Fish and wildlife, and plants. Envi-
ronmental Law Division will conduct
direct liaison with DOJ and represent
DA in civil litigation involving citizen
or State enforcement of applicable
State, Federal, and local laws gov-
erning conservation of plant, fish, and
wildlife resources at Federal facilities
owned or controlled by DA, except that
such litigation relating solely to the
real estate, civil works, navigation and
Clean Water Act section 404 (See 33
U.S.C. 1344) permit functions and ac-
tivities of the COE will be handled by
attorneys under the technical super-
vision of the Chief Counsel, COE.

(g) Toxic torts. (1) Except as otherwise
provided in this part, Environmental
Law Division will conduct direct liai-
son with DOJ and represent DA in all
civil litigation involving claims of tort
liability for exposure to environmental
contamination emanating from Fed-
eral facilities owned or controlled by
DA.

(2) Litigation Division will conduct
liaison with DOJ and represent DA in
civil litigation involving claims of tort
liability for singular and discrete inci-
dents of exposure to environmental
contamination emanating from any
Federal facility owned or controlled by
DA.

(3) The Chief Counsel, COE, will con-
duct direct liaison with DOJ and will
represent DA in civil litigation involv-
ing claims of tort liability for exposure
to environmental contamination (in-
cluding singular and discrete incidents)
emanating from any civil works activi-
ties under the jurisdiction of the Sec-
retary of the Army.

(4) The Chief Counsel, COE, and
Chief, Environmental Law Division,
will confer and jointly determine
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which office will conduct direct liaison
with DOJ and represent DA in civil
litigation involving all other claims of
toxic tort liability.

Subpart G—Release of Informa-
tion and Appearance of Wit-
nesses Scope

§516.40 General.

(a) Introduction. This subpart imple-
ments DOD Directive 5405.2 (See appen-
dix C to this part and 32 CFR part 97).
It governs the release of official infor-
mation and the appearance of present
and former DA personnel as witnesses
in response to requests for interviews,
notices of depositions, subpoenas, and
other requests or orders related to judi-
cial or quasi-judicial proceedings. Re-
quests for records, if not in the nature
of legal process, should be processed
under AR 25-55 (The Department of the
Army Freedom of Information Act Pro-
gram) or AR 340-21 (The Army Privacy
Program). This subpart pertains to any
request for witnesses, documents, or
information for all types of litigation,
including requests by private litiga