AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

CODE OF FEDERAL
REGULATIONS

Title 12
Banks and Banking

Parts 230 to 299

Revised as of January 1, 2017

Containing a codification of documents
of general applicability and future effect

As of January 1, 2017

Published by the Office of the Federal Register
National Archives and Records Administration
as a Special Edition of the Federal Register



GPO

U.S. GOVERNMENT OFFICIAL EDITION NOTICE

Legal Status and Use of Seals and Logos

The seal of the National Archives and Records Administration
(NARA) authenticates the Code of Federal Regulations (CFR) as
the official codification of Federal regulations established under
the Federal Register Act. Under the provisions of 44 U.S.C. 1507, the
contents of the CFR, a special edition of the Federal Register, shall
be judicially noticed. The CFR is prima facie evidence of the origi-
nal documents published in the Federal Register (44 U.S.C. 1510).

It is prohibited to use NARA’s official seal and the stylized Code
of Federal Regulations logo on any republication of this material
without the express, written permission of the Archivist of the
United States or the Archivist’s designee. Any person using
NARA’s official seals and logos in a manner inconsistent with the
provisions of 36 CFR part 1200 is subject to the penalties specified
in 18 U.S.C. 506, 701, and 1017.

Use of ISBN Prefix

This is the Official U.S. Government edition of this publication
and is herein identified to certify its authenticity. Use of the 0-16
ISBN prefix is for U.S. Government Publishing Office Official Edi-
tions only. The Superintendent of Documents of the U.S. Govern-
ment Publishing Office requests that any reprinted edition clearly
be labeled as a copy of the authentic work with a new ISBN.

U.S. GOVERNMENT PUBLISHING OFFICE

U.S. Superintendent of Documents ¢ Washington, DC 20402-0001
http:/bookstore.gpo.gov
Phone: toll-free (866) 512-1800; DC area (202) 512-1800



Table of Contents

Explanation ..........cccoeeiiiiiiiiiiiinnnnn,

Title 12:

Chapter II—Federal Reserve System (Continued) .........cccoevverinnnnnn.

Finding Aids:

Table of CFR Titles and Chapters ....ccovviiiiiiiiiiiiieiieieeceeeceeneennen

Alphabetical List of Agencies Appearing in the CFR ............ccceevenenn..

List of CFR Sections Affected

iii

Page

633

653

663



Cite this Code: CFR

To cite the regulations in
this volume use title,
part and section num-
ber. Thus, 12 CFR 231.1
refers to title 12, part
231, section 1.

iv



Explanation

The Code of Federal Regulations is a codification of the general and permanent
rules published in the Federal Register by the Executive departments and agen-
cies of the Federal Government. The Code is divided into 50 titles which represent
broad areas subject to Federal regulation. Each title is divided into chapters
which usually bear the name of the issuing agency. Each chapter is further sub-
divided into parts covering specific regulatory areas.

Each volume of the Code is revised at least once each calendar year and issued
on a quarterly basis approximately as follows:

Title 1 through Title 16.....ccciiiiiiiiiiiiiiii e enes as of January 1
Title 17 through Title 27 as of April 1
Title 28 through Title 41 ..o as of July 1
Title 42 through Title 50....ccciuiiiiiiiiiiiiii e aens as of October 1

The appropriate revision date is printed on the cover of each volume.
LEGAL STATUS

The contents of the Federal Register are required to be judicially noticed (44
U.S.C. 1507). The Code of Federal Regulations is prima facie evidence of the text
of the original documents (44 U.S.C. 1510).

HOW TO USE THE CODE OF FEDERAL REGULATIONS

The Code of Federal Regulations is kept up to date by the individual issues
of the Federal Register. These two publications must be used together to deter-
mine the latest version of any given rule.

To determine whether a Code volume has been amended since its revision date
(in this case, January 1, 2017), consult the ‘“‘List of CFR Sections Affected (LLSA),”
which is issued monthly, and the ‘“‘Cumulative List of Parts Affected,”” which
appears in the Reader Aids section of the daily Federal Register. These two lists
will identify the Federal Register page number of the latest amendment of any
given rule.

EFFECTIVE AND EXPIRATION DATES

Each volume of the Code contains amendments published in the Federal Reg-
ister since the last revision of that volume of the Code. Source citations for
the regulations are referred to by volume number and page number of the Federal
Register and date of publication. Publication dates and effective dates are usu-
ally not the same and care must be exercised by the user in determining the
actual effective date. In instances where the effective date is beyond the cut-
off date for the Code a note has been inserted to reflect the future effective
date. In those instances where a regulation published in the Federal Register
states a date certain for expiration, an appropriate note will be inserted following
the text.

OMB CONTROL NUMBERS
The Paperwork Reduction Act of 1980 (Pub. L. 96-511) requires Federal agencies
to display an OMB control number with their information collection request.
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Many agencies have begun publishing numerous OMB control numbers as amend-
ments to existing regulations in the CFR. These OMB numbers are placed as
close as possible to the applicable recordkeeping or reporting requirements.

PAST PROVISIONS OF THE CODE

Provisions of the Code that are no longer in force and effect as of the revision
date stated on the cover of each volume are not carried. Code users may find
the text of provisions in effect on any given date in the past by using the appro-
priate List of CFR Sections Affected (LLSA). For the convenience of the reader,
a “List of CFR Sections Affected” is published at the end of each CFR volume.
For changes to the Code prior to the LSA listings at the end of the volume,
consult previous annual editions of the LSA. For changes to the Code prior to
2001, consult the List of CFR Sections Affected compilations, published for 1949-
1963, 1964-1972, 1973-1985, and 1986-2000.

“[RESERVED]”’ TERMINOLOGY

The term ‘‘[Reserved]’’ is used as a place holder within the Code of Federal
Regulations. An agency may add regulatory information at a ‘‘[Reserved]”’ loca-
tion at any time. Occasionally ‘‘[Reserved]’’ is used editorially to indicate that
a portion of the CFR was left vacant and not accidentally dropped due to a print-
ing or computer error.

INCORPORATION BY REFERENCE

What is incorporation by reference? Incorporation by reference was established
by statute and allows Federal agencies to meet the requirement to publish regu-
lations in the Federal Register by referring to materials already published else-
where. For an incorporation to be valid, the Director of the Federal Register
must approve it. The legal effect of incorporation by reference is that the mate-
rial is treated as if it were published in full in the Federal Register (6 U.S.C.
562(a)). This material, like any other properly issued regulation, has the force
of law.

What is a proper incorporation by reference? The Director of the Federal Register
will approve an incorporation by reference only when the requirements of 1 CFR
part 51 are met. Some of the elements on which approval is based are:

(a) The incorporation will substantially reduce the volume of material pub-
lished in the Federal Register.

(b) The matter incorporated is in fact available to the extent necessary to
afford fairness and uniformity in the administrative process.

(¢c) The incorporating document is drafted and submitted for publication in
accordance with 1 CFR part 51.

What if the material incorporated by reference cannot be found? If you have any
problem locating or obtaining a copy of material listed as an approved incorpora-
tion by reference, please contact the agency that issued the regulation containing
that incorporation. If, after contacting the agency, you find the material is not
available, please notify the Director of the Federal Register, National Archives
and Records Administration, 8601 Adelphi Road, College Park, MD 20740-6001, or
call 202-741-6010.

CFR INDEXES AND TABULAR GUIDES

A subject index to the Code of Federal Regulations is contained in a separate
volume, revised annually as of January 1, entitled CFR INDEX AND FINDING AIDS.
This volume contains the Parallel Table of Authorities and Rules. A list of CFR
titles, chapters, subchapters, and parts and an alphabetical list of agencies pub-
lishing in the CFR are also included in this volume.
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An index to the text of ‘““Title 3—The President’ is carried within that volume.

The Federal Register Index is issued monthly in cumulative form. This index
is based on a consolidation of the ‘“‘Contents’ entries in the daily Federal Reg-
ister.

A List of CFR Sections Affected (ILSA) is published monthly, keyed to the
revision dates of the 50 CFR titles.

REPUBLICATION OF MATERIAL

There are no restrictions on the republication of material appearing in the
Code of Federal Regulations.

INQUIRIES

For a legal interpretation or explanation of any regulation in this volume,
contact the issuing agency. The issuing agency’s name appears at the top of
odd-numbered pages.

For inquiries concerning CFR reference assistance, call 202-741-6000 or write
to the Director, Office of the Federal Register, National Archives and Records
Administration, 8601 Adelphi Road, College Park, MD 20740-6001 or e-mail
fedreg.info@nara.gov.

SALES

The Government Publishing Office (GPO) processes all sales and distribution
of the CFR. For payment by credit card, call toll-free, 866-512-1800, or DC area,
202-512-1800, M-F 8 a.m. to 4 p.m. e.s.t. or fax your order to 202-512-2104, 24 hours
a day. For payment by check, write to: US Government Publishing Office — New
Orders, P.O. Box 979050, St. Louis, MO 63197-9000.

ELECTRONIC SERVICES

The full text of the Code of Federal Regulations, the LSA (List of CFR Sections
Affected), The United States Government Manual, the Federal Register, Public
Laws, Public Papers of the Presidents of the United States, Compilation of Presi-
dential Documents and the Privacy Act Compilation are available in electronic
format via www.ofr.gov. For more information, contact the GPO Customer Con-
tact Center, U.S. Government Publishing Office. Phone 202-512-1800, or 866-512-
1800 (toll-free). E-mail, ContactCenter@gpo.gov.

The Office of the Federal Register also offers a free service on the National
Archives and Records Administration’s (NARA) World Wide Web site for public
law numbers, Federal Register finding aids, and related information. Connect
to NARA’s web site at www.archives.gov/federal-register.

The e-CFR is a regularly updated, unofficial editorial compilation of CFR ma-
terial and Federal Register amendments, produced by the Office of the Federal
Register and the Government Publishing Office. It is available at www.ecfr.gov.

OLIVER A. POTTS,

Director,

Office of the Federal Register.
January 1, 2017.
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THIS TITLE

Title 12—BANKS AND BANKING is composed of ten volumes. The parts in these
volumes are arranged in the following order: Parts 1-199, 200-219, 220-229, 230-—
299, 300-499, 500-599, 600-899, 900-1025, 1026-1099, and 1100-end. The contents of these
volumes represent all current regulations codified under this title of the CFR
as of January 1, 2017.

For this volume, Ann Worley was Chief Editor. The Code of Federal Regula-
tions publication program is under the direction of John Hyrum Martinez, as-
sisted by Stephen J. Frattini.
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SUBCHAPTER A—BOARD OF GOVERNORS OF THE FEDERAL
RESERVE SYSTEM (CONTINUED)

PART 230 [RESERVED]

PART 231—NETTING ELIGIBILITY
FOR FINANCIAL INSTITUTION
(REGULATION EE)

Sec.

231.1 Authority, purpose, and scope.

231.2 Definitions.

231.3 Qualification as a financial institu-
tion.

AUTHORITY: 12 U.S.C. 4402(1)(B) and 4402(9).

SOURCE: Reg. EE, 59 FR 4784, Feb. 2, 1994,
unless otherwise noted.

§231.1 Authority, purpose, and scope.

(a) Authority. This part (Regulation
EE; 12 CFR part 231) is issued by the
Board of Governors of the Federal Re-
serve System under the authority of
sections 402(1)(B) and 402(9) of the Fed-
eral Deposit Insurance Corporation Im-
provement Act of 1991 (12 U.S.C.
4402(1)(B) and 4402(9)).

(b) Purpose and scope. The purpose of
the Act and this part is to enhance effi-
ciency and reduce systemic risk in the
financial markets. This part expands
the Act’s definition of ‘‘financial insti-
tution” to allow more financial market
participants to avail themselves of the
netting provisions set forth in sections
401-407 of the Act (12 U.S.C. 4401-4407).
This part does not affect the status of
those financial institutions specifically
defined in the Act.

§231.2 Definitions.

As used in this part, unless the con-
text requires otherwise:

(a) Act means the Federal Deposit In-
surance Corporation Improvement Act
of 1991 (Pub. L. 102-242, 105 Stat. 2236),
as amended.

(b) Affiliate, with respect to a person,
means any other person that controls,
is controlled by, or is under common
control with the person.

(c) Financial contract means a quali-
fied financial contract as defined in
section 11(e)(8)(D) of the Federal De-
posit Insurance Act (12 TU.S.C.
1821(e)(8)(D)), as amended, except that
a forward contract includes a contract

with a maturity date two days or less
after the date the contract is entered
into (i.e., a ‘‘spot’ contract).

(d) Financial market means a market
for a financial contract.

(e) Gross mark-to-market positions in
one or more financial contracts means
the sum of the absolute values of posi-
tions in those contracts, adjusted to re-
flect the market values of those posi-
tions in accordance with the methods
used by the parties to each contract to
value the contract.

(f) Person means any legal entity, for-
eign or domestic, including a corpora-
tion, unincorporated company, part-
nership, government unit or instru-
mentality, trust, natural person, or
any other entity or organization.

§231.83 Qualification as a financial in-
stitution.

(a) A person qualifies as a financial
institution for purposes of sections 401-
407 of the Act if it represents, orally or
in writing, that it will engage in finan-
cial contracts as a counterparty on
both sides of one or more financial
markets and either—

(1) Had one or more financial con-
tracts of a total gross dollar value of at
least $1 billion in notional principal
amount outstanding on any day during
the previous 15-month period with
counterparties that are not its affili-
ates; or

(2) Had total gross mark-to-market
positions of at least $100 million (ag-
gregated across counterparties) in one
or more financial contracts on any day
during the previous 15-month period
with counterparties that are not its af-
filiates.

(b) If a person qualifies as a financial
institution under paragraph (a) of this
section, that person will be considered
a financial institution for the purposes
of any contract entered into during the
period it qualifies, even if the person
subsequently fails to qualify.

(c) If a person qualifies as a financial
institution under paragraph (a) of this
section on March 7, 1994, that person
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will be considered a financial institu-
tion for the purposes of any out-
standing contract entered into prior to
March 7, 1994.

[Reg. EE, 59 FR 4784, Feb. 2, 1994, as amended
at 61 FR 1274, Jan. 19, 1996]

PART 232—OBTAINING AND USING
MEDICAL INFORMATION IN
CONNECTION WITH  CREDIT
(REGULATION FF)

Sec.
232.1 Scope, general prohibition and defini-
tions.

232.2 Rule of construction for obtaining and
using unsolicited medical information.
232.3 Financial information exception for

obtaining and using medical informa-
tion.
232.4 Specific exceptions for obtaining and
using medical information.
AUTHORITY: 15 U.S.C. 1681b.

SOURCE: 70 FR 70682, Nov. 22, 2005, unless
otherwise noted.

§232.1 Scope, general prohibition and
definitions.

(a) Scope. This part applies to credi-
tors, as defined in paragraph (c)(3) of
this section, except for creditors that
are subject to §§41.30, 222.30, 334.30,
571.30, or 717.30.

(b) In general. A creditor may not ob-
tain or use medical information per-
taining to a consumer in connection
with any determination of the con-
sumer’s eligibility, or continued eligi-
bility, for credit, except as provided in
this section.

(¢c) Definitions. (1) Consumer means an
individual.

(2) Credit has the same meaning as in
section 702 of the Equal Credit Oppor-
tunity Act, 15 U.S.C. 1691a.

(3) Creditor has the same meaning as
in section 702 of the Equal Credit Op-
portunity Act, 15 U.S.C. 1691a.

(4) Eligibility, or continued eligibility,
for credit means the consumer’s quali-
fication or fitness to receive, or con-
tinue to receive, credit, including the
terms on which credit is offered. The
term does not include:

(i) Any determination of the con-
sumer’s qualification or fitness for em-
ployment, insurance (other than a
credit insurance product), or other
non-credit products or services;
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(ii) Authorizing, processing, or docu-
menting a payment or transaction on
behalf of the consumer in a manner
that does not involve a determination
of the consumer’s eligibility, or contin-
ued eligibility, for credit; or

(iii) Maintaining or servicing the
consumer’s account in a manner that
does not involve a determination of the
consumer’s eligibility, or continued
eligibility, for credit.

(5) Medical information means:

(i) Information or data, whether oral
or recorded, in any form or medium,
created by or derived from a health
care provider or the consumer, that re-
lates to—

(A) The past, present, or future phys-
ical, mental, or behavioral health or
condition of an individual;

(B) The provision of health care to an
individual; or

(C) The payment for the provision of
health care to an individual.

(ii) The term does not include:

(A) The age or gender of a consumer;

(B) Demographic information about
the consumer, including a consumer’s
residence address or e-mail address;

(C) Any other information about a
consumer that does not relate to the
physical, mental, or behavioral health
or condition of a consumer, including
the existence or value of any insurance
policy; or

(D) Information that does not iden-
tify a specific consumer.

(6) Person means any individual, part-
nership, corporation, trust, estate co-
operative, association, government or
governmental subdivision or agency, or
other entity.

§232.2 Rule of construction for obtain-
ing and using unsolicited medical
information.

(a) In general. A creditor does not ob-
tain medical information in violation
of the prohibition if it receives medical
information pertaining to a consumer
in connection with any determination
of the consumer’s eligibility, or contin-
ued eligibility, for credit without spe-
cifically requesting medical informa-
tion.

(b) Use of unsolicited medical informa-
tion. A creditor that receives unsolic-
ited medical information in the man-
ner described in paragraph (a) of this
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section may use that information in
connection with any determination of
the consumer’s eligibility, or contin-
ued eligibility, for credit to the extent
the creditor can rely on at least one of
the exceptions in §232.3 or §232.4.

(c) Examples. A creditor does not ob-
tain medical information in violation
of the prohibition if, for example:

(1) In response to a general question
regarding a consumer’s debts or ex-
penses, the creditor receives informa-
tion that the consumer owes a debt to
a hospital.

(2) In a conversation with the credi-
tor’s loan officer, the consumer in-
forms the creditor that the consumer
has a particular medical condition.

(3) In connection with a consumer’s
application for an extension of credit,
the creditor requests a consumer re-
port from a consumer reporting agency
and receives medical information in
the consumer report furnished by the
agency even though the creditor did
not specifically request medical infor-
mation from the consumer reporting
agency.

§232.3 Financial information excep-
tion for obtaining and using med-
ical information.

(a) In general. A creditor may obtain
and use medical information per-
taining to a consumer in connection
with any determination of the con-
sumer’s eligibility, or continued eligi-
bility, for credit so long as:

(1) The information is the type of in-
formation routinely used in making
credit eligibility determinations, such
as information relating to debts, ex-
penses, income, benefits, assets, collat-
eral, or the purpose of the loan, includ-
ing the use of proceeds;

(2) The creditor uses the medical in-
formation in a manner and to an ex-
tent that is no less favorable than it
would use comparable information that
is not medical information in a credit
transaction; and

(3) The creditor does not take the
consumer’s physical, mental, or behav-
ioral health, condition or history, type
of treatment, or prognosis into account
as part of any such determination.

(b) Examples—(1) Examples of the types
of information routinely used in making
credit eligibility determinations. Para-

§232.3

graph (a)(1) of this section permits a
creditor, for example, to obtain and use
information about:

(i) The dollar amount, repayment
terms, repayment history, and similar
information regarding medical debts to
calculate, measure, or verify the repay-
ment ability of the consumer, the use
of proceeds, or the terms for granting
credit;

(ii) The value, condition, and lien
status of a medical device that may
serve as collateral to secure a loan;

(iii) The dollar amount and continued
eligibility for disability income, work-
ers’ compensation income, or other
benefits related to health or a medical
condition that is relied on as a source
of repayment; or

(iv) The identity of creditors to
whom outstanding medical debts are
owed in connection with an application
for credit, including but not limited to,
a transaction involving the consolida-
tion of medical debts.

(2) Examples of uses of medical informa-
tion consistent with the exception. (i) A
consumer includes on an application
for credit information about two $20,000
debts. One debt is to a hospital; the
other debt is to a retailer. The creditor
contacts the hospital and the retailer
to verify the amount and payment sta-
tus of the debts. The creditor learns
that both debts are more than 90 days
past due. Any two debts of this size
that are more than 90 days past due
would disqualify the consumer under
the creditor’s established underwriting
criteria. The creditor denies the appli-
cation on the basis that the consumer
has a poor repayment history on out-
standing debts. The creditor has used
medical information in a manner and
to an extent no less favorable than it
would use comparable non-medical in-
formation.

(ii) A consumer indicates on an appli-
cation for a $200,000 mortgage loan that
she receives $15,000 in long-term dis-
ability income each year from her
former employer and has no other in-
come. Annual income of $15,000, regard-
less of source, would not be sufficient
to support the requested amount of
credit. The creditor denies the applica-
tion on the basis that the projected
debt-to-income ratio of the consumer
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does not meet the creditor’s under-
writing criteria. The creditor has used
medical information in a manner and
to an extent that is no less favorable
than it would use comparable non-med-
ical information.

(iii) A consumer includes on an appli-
cation for a $10,000 home equity loan
that he has a $50,000 debt to a medical
facility that specializes in treating a
potentially terminal disease. The cred-
itor contacts the medical facility to
verify the debt and obtain the repay-
ment history and current status of the
loan. The creditor learns that the debt
is current. The applicant meets the in-
come and other requirements of the
creditor’s underwriting guidelines. The
creditor grants the application. The
creditor has used medical information
in accordance with the exception.

(3) Examples of uses of medical informa-
tion inconsistent with the exception. (i) A
consumer applies for $25,000 of credit
and includes on the application infor-
mation about a $50,000 debt to a hos-
pital. The creditor contacts the hos-
pital to verify the amount and pay-
ment status of the debt, and learns
that the debt is current and that the
consumer has no delinquencies in her
repayment history. If the existing debt
were instead owed to a retail depart-
ment store, the creditor would approve
the application and extend credit based
on the amount and repayment history
of the outstanding debt. The creditor,
however, denies the application be-
cause the consumer is indebted to a
hospital. The creditor has used medical
information, here the identity of the
medical creditor, in a manner and to
an extent that is less favorable than it
would use comparable non-medical in-
formation.

(ii) A consumer meets with a loan of-
ficer of a creditor to apply for a mort-
gage loan. While filling out the loan
application, the consumer informs the
loan officer orally that she has a poten-
tially terminal disease. The consumer
meets the creditor’s established re-
quirements for the requested mortgage
loan. The loan officer recommends to
the credit committee that the con-
sumer be denied credit because the
consumer has that disease. The credit
committee follows the loan officer’s
recommendation and denies the appli-
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cation because the consumer has a po-
tentially terminal disease. The cred-
itor has used medical information in a
manner inconsistent with the excep-
tion by taking into account the con-
sumer’s physical, mental, or behavioral
health, condition, or history, type of
treatment, or prognosis as part of a de-
termination of eligibility or continued
eligibility for credit.

(iii) A consumer who has an apparent
medical condition, such as a consumer
who uses a wheelchair or an oxygen
tank, meets with a loan officer to
apply for a home equity loan. The con-
sumer meets the creditor’s established
requirements for the requested home
equity loan and the creditor typically
does not require consumers to obtain a
debt cancellation contract, debt sus-
pension agreement, or credit insurance
product in connection with such loans.
However, based on the consumer’s ap-
parent medical condition, the loan offi-
cer recommends to the credit com-
mittee that credit be extended to the
consumer only if the consumer obtains
a debt cancellation contract, debt sus-
pension agreement, or credit insurance
product from a nonaffiliated third
party. The credit committee agrees
with the loan officer’s recommenda-
tion. The loan officer informs the con-
sumer that the consumer must obtain
a debt cancellation contract, debt sus-
pension agreement, or credit insurance
product from a mnonaffiliated third
party to qualify for the loan. The con-
sumer obtains one of these products
and the creditor approves the loan. The
creditor has used medical information
in a manner inconsistent with the ex-
ception by taking into account the
consumer’s physical, mental, or behav-
ioral health, condition, or history, type
of treatment, or prognosis in setting
conditions on the consumer’s eligi-
bility for credit.

§232.4 Specific exceptions for obtain-
ing and using medical information.

(a) In general. A creditor may obtain
and use medical information per-
taining to a consumer in connection
with any determination of the con-
sumer’s eligibility, or continued eligi-
bility, for credit:
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(1) To determine whether the use of a
power of attorney or legal representa-
tive that is triggered by a medical con-
dition or event is necessary and appro-
priate or whether the consumer has the
legal capacity to contract when a per-
son seeks to exercise a power of attor-
ney or act as legal representative for a
consumer based on an asserted medical
condition or event;

(2) To comply with applicable re-
quirements of local, state, or Federal
laws;

(3) To determine, at the consumer’s
request, whether the consumer quali-
fies for a legally permissible special
credit program or credit-related assist-
ance program that is—

(i) Designed to meet the special needs
of consumers with medical conditions;
and

(ii) Established and administered
pursuant to a written plan that—

(A) Identifies the class of persons
that the program is designed to ben-
efit; and

(B) Sets forth the procedures and
standards for extending credit or pro-
viding other credit-related assistance
under the program;

(4) To the extent necessary for pur-
poses of fraud prevention or detection;

(5) In the case of credit for the pur-
pose of financing medical products or
services, to determine and verify the
medical purpose of a loan and the use
of proceeds;

(6) Consistent with safe and sound
practices, if the consumer or the con-
sumer’s legal representative specifi-
cally requests that the creditor use
medical information in determining
the consumer’s eligibility, or contin-
ued eligibility, for credit, to accommo-
date the consumer’s particular -cir-
cumstances, and such request is docu-
mented by the creditor;

(7) Consistent with safe and sound
practices, to determine whether the
provisions of a forbearance practice or
program that is triggered by a medical
condition or event apply to a con-
sumer;

(8) To determine the consumer’s eli-
gibility for, the triggering of, or the re-
activation of a debt cancellation con-
tract or debt suspension agreement if a
medical condition or event is a trig-
gering event for the provision of bene-
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fits under the contract or agreement;
or

(9) To determine the consumer’s eli-
gibility for, the triggering of, or the re-
activation of a credit insurance prod-
uct if a medical condition or event is a
triggering event for the provision of
benefits under the product.

(b) Example of determining eligibility
for a special credit program or credit as-
sistance program. A not-for-profit orga-
nization establishes a credit assistance
program pursuant to a written plan
that is designed to assist disabled vet-
erans in purchasing homes by sub-
sidizing the down payment for the
home purchase mortgage loans of
qualifying veterans. The organization
works through mortgage lenders and
requires mortgage lenders to obtain
medical information about the dis-
ability of any consumer that seeks to
qualify for the program, use that infor-
mation to verify the consumer’s eligi-
bility for the program, and forward
that information to the organization.
A consumer who is a veteran applies to
a creditor for a home purchase mort-
gage loan. The creditor informs the
consumer about the credit assistance
program for disabled veterans and the
consumer seeks to qualify for the pro-
gram. Assuming that the program com-
plies with all applicable law, including
applicable fair lending laws, the cred-
itor may obtain and use medical infor-
mation about the medical condition
and disability, if any, of the consumer
to determine whether the consumer
qualifies for the credit assistance pro-
gram.

(c) Examples of verifying the medical
purpose of the loan or the use of proceeds.
(1) If a consumer applies for $10,000 of
credit for the purpose of financing vi-
sion correction surgery, the creditor
may verify with the surgeon that the
procedure will be performed. If the sur-
geon reports that surgery will not be
performed on the consumer, the cred-
itor may use that medical information
to deny the consumer’s application for
credit, because the loan would not be
used for the stated purpose.

(2) If a consumer applies for $10,000 of
credit for the purpose of financing cos-
metic surgery, the creditor may con-
firm the cost of the procedure with the
surgeon. If the surgeon reports that the
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cost of the procedure is $5,000, the cred-
itor may use that medical information
to offer the consumer only $5,000 of
credit.

(3) A creditor has an established med-
ical loan program for financing par-
ticular elective surgical procedures.
The creditor receives a loan applica-
tion from a consumer requesting $10,000
of credit under the established loan
program for an elective surgical proce-
dure. The consumer indicates on the
application that the purpose of the
loan is to finance an elective surgical
procedure not eligible for funding
under the guidelines of the established
loan program. The creditor may deny
the consumer’s application because the
purpose of the loan is not for a par-
ticular procedure funded by the estab-
lished loan program.

(d) Examples of obtaining and using
medical information at the request of the
consumer. (1) If a consumer applies for a
loan and specifically requests that the
creditor consider the consumer’s med-
ical disability at the relevant time as
an explanation for adverse payment
history information in his credit re-
port, the creditor may consider such
medical information in evaluating the
consumer’s willingness and ability to
repay the requested loan to accommo-
date the consumer’s particular cir-
cumstances, consistent with safe and
sound practices. The creditor may also
decline to consider such medical infor-
mation to accommodate the consumer,
but may evaluate the consumer’s appli-
cation in accordance with its otherwise
applicable underwriting criteria. The
creditor may not deny the consumer’s
application or otherwise treat the con-
sumer less favorably because the con-
sumer specifically requested a medical
accommodation, if the creditor would
have extended the credit or treated the
consumer more favorably under the
creditor’s otherwise applicable under-
writing criteria.

(2) If a consumer applies for a loan by
telephone and explains that his income
has been and will continue to be inter-
rupted on account of a medical condi-
tion and that he expects to repay the
loan liquidating assets, the creditor
may, but is not required to, evaluate
the application using the sale of assets
as the primary source of repayment,
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consistent with safe and sound prac-
tices, provided that the creditor docu-
ments the consumer’s request by re-
cording the oral conversation or mak-
ing a notation of the request in the
consumer’s file.

(3) If a consumer applies for a loan
and the application form provides a
space where the consumer may provide
any other information or special cir-
cumstances, whether medical or non-
medical, that the consumer would like
the creditor to consider in evaluating
the consumer’s application, the cred-
itor may use medical information pro-
vided by the consumer in that space on
that application to accommodate the
consumer’s application for credit, con-
sistent with safe and sound practices,
or may disregard that information.

(4) If a consumer specifically requests
that the creditor use medical informa-
tion in determining the consumer’s eli-
gibility, or continued eligibility, for
credit and provides the creditor with
medical information for that purpose,
and the creditor determines that it
needs additional information regarding
the consumer’s circumstances, the
creditor may request, obtain, and use
additional medical information about
the consumer as necessary to verify
the information provided by the con-
sumer or to determine whether to
make an accommodation for the con-
sumer. The consumer may decline to
provide additional information, with-
draw the request for an accommoda-
tion, and have the application consid-
ered under the creditor’s otherwise ap-
plicable underwriting criteria.

(5) If a consumer completes and signs
a credit application that is not for
medical purpose credit and the applica-
tion contains boilerplate language that
routinely requests medical information
from the consumer or that indicates
that by applying for credit the con-
sumer authorizes or consents to the
creditor obtaining and using medical
information in connection with a de-
termination of the consumer’s eligi-
bility, or continued eligibility, for
credit, the consumer has not specifi-
cally requested that the creditor ob-
tain and use medical information to
accommodate the consumer’s par-
ticular circumstances.
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(e) Example of a forbearance practice or
program. After an appropriate safety
and soundness review, a creditor insti-
tutes a program that allows consumers
who are or will be hospitalized to defer
payments as needed for up to three
months, without penalty, if the credit
account has been open for more than
one year and has not previously been in
default, and the consumer provides
confirming documentation at an appro-
priate time. A consumer is hospitalized
and does not pay her bill for a par-
ticular month. This consumer has had
a credit account with the creditor for
more than one year and has not pre-
viously been in default. The creditor
attempts to contact the consumer and
speaks with the consumer’s adult child,
who is not the consumer’s legal rep-
resentative. The adult child informs
the creditor that the consumer is hos-
pitalized and is unable to pay the bill
at that time. The creditor defers pay-
ments for up to three months, without
penalty, for the hospitalized consumer
and sends the consumer a letter con-
firming this practice and the date on
which the next payment will be due.
The creditor has obtained and used
medical information to determine
whether the provisions of a medically-
triggered forbearance practice or pro-
gram apply to a consumer.

PART 233—PROHIBITION ON FUND-
ING OF UNLAWFUL INTERNET
GAMBLING (REGULATION GG)

Sec.

233.1 Authority, purpose, collection of infor-
mation, and incorporation by reference.

233.2 Definitions.

233.3 Designated payment systems.

233.4 Exemptions.

233.5 Policies and procedures required.

233.6 Non-exclusive examples of policies and
procedures.

233.7 Regulatory enforcement.

APPENDIX A TO PART 233—MODEL NOTICE
AUTHORITY: 31 U.S.C. 5364.
SOURCE: Reg. GG, 73 FR 69405, Nov. 18, 2008,
unless otherwise noted.

§233.1 Authority, purpose, collection
of information, and incorporation
by reference.

(a) Authority. This part is issued
jointly by the Board of Governors of
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the Federal Reserve System (Board)
and the Secretary of the Department of
the Treasury (Treasury) under section
802 of the Unlawful Internet Gambling
Enforcement Act of 2006 (Act) (enacted
as title VIII of the Security and Ac-
countability For Every Port Act of
2006, Pub. L. No. 109-347, 120 Stat. 1884,
and codified at 31 U.S.C. 5361-5367). The
Act states that none of its provisions
shall be construed as altering, limiting,
or extending any Federal or State law
or Tribal-State compact prohibiting,
permitting, or regulating gambling
within the United States. See 31 U.S.C.
5361(b). In addition, the Act states that
its provisions are not intended to
change which activities related to
horseracing may or may not be allowed
under Federal law, are not intended to
change the existing relationship be-
tween the Interstate Horseracing Act
of 1978 (IHA) (156 U.S.C. 3001 et seq.) and
other Federal statutes in effect on Oc-
tober 13, 2006, the date of the Act’s en-
actment, and are not intended to re-
solve any existing disagreements over
how to interpret the relationship be-
tween the THA and other Federal stat-
utes. See 31 U.S.C. 5362(10)(D)(iii). This
part is intended to be consistent with
these provisions.

(b) Purpose. The purpose of this part
is to issue implementing regulations as
required by the Act. The part sets out
necessary definitions, designates pay-
ment systems subject to the require-
ments of this part, exempts certain
participants in designated payment
systems from certain requirements of
this part, provides nonexclusive exam-
ples of policies and procedures reason-
ably designed to identify and block, or
otherwise prevent and prohibit, re-
stricted transactions, and sets out the
Federal entities that have exclusive
regulatory enforcement authority with
respect to the designated payments
systems and non-exempt participants
therein.

(c) Collection of information. The Of-
fice of Management and Budget (OMB)
has approved the collection of informa-
tion requirements in this part for the
Department of the Treasury and as-
signed OMB control number 1505-0204.
The Board has approved the collection
of information requirements in this
part under the authority delegated to
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the Board by OMB, and assigned OMB
control number 7100-0317.

(d) Incorporation by reference—relevant
definitions from ACH rules. (1) This part
incorporates by reference the relevant
definitions of ACH terms as published
in the 2008 ACH Rules: A Complete
Guide to Rules & Regulations Gov-
erning the ACH Network” (the ‘“ACH
Rules’”). The Director of the Federal
Register approves this incorporation
by reference in accordance with 5
U.S.C. 552(a) and 1 CFR part 51. Copies
of the ‘2008 ACH Rules’ are available
from the National Automated Clearing
House Association, Suite 100, 13450
Sunrise Valley Drive, Herndon, Vir-
ginia 20171, http:/nacha.org, (703) 561-
1100. Copies also are available for pub-
lic inspection at the Department of
Treasury Library, Room 1428, Main
Treasury Building, 1500 Pennsylvania
Avenue, NW., Washington, DC 20220,
and the National Archives and Records
Administration (NARA). Before vis-
iting the Treasury library, you must
call (202) 622-0990 for an appointment.
For information on the availability of
this material at NARA, call (202) 741-
6030, or go to: hitp:/www.archives.gov/
federal register/
code of federal regulations/
ibr locations.html 20002.

(2) Any amendment to definitions of
the relevant ACH terms in the ACH
Rules shall not apply to this part un-
less the Treasury and the Board jointly
accept such amendment by publishing
notice of acceptance of the amendment
to this part in the FEDERAL REGISTER.
An amendment to the definition of a
relevant ACH term in the ACH Rules
that is accepted by the Treasury and
the Board shall apply to this part on
the effective date of the rulemaking
specified by the Treasury and the
Board in the joint FEDERAL REGISTER
notice expressly accepting such amend-
ment.

§233.2 Definitions.

The following definitions apply sole-
ly for purposes of this part:

(a) Actual knowledge with respect to a
transaction or commercial customer
means when a particular fact with re-
spect to that transaction or commer-
cial customer is known by or brought
to the attention of:
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(1) An individual in the organization
responsible for the organization’s com-
pliance function with respect to that
transaction or commercial customer;
or

(2) An officer of the organization.

(b) Automated clearing house system or
ACH system means a funds transfer sys-
tem, primarily governed by the ACH
Rules, which provides for the clearing
and settlement of batched electronic
entries for participating financial in-
stitutions. When referring to ACH sys-
tems, the terms in this regulation
(such as ‘“‘originating depository finan-
cial institution,” ‘‘operator,” ‘‘origi-
nating gateway operator,”’ ‘‘receiving
depository financial institution,” ‘‘re-
ceiving gateway operator,” and ‘‘third-
party sender’) are defined as those
terms are defined in the ACH Rules.

(c) Bet or wager:

(1) Means the staking or risking by
any person of something of value upon
the outcome of a contest of others, a
sporting event, or a game subject to
chance, upon an agreement or under-
standing that the person or another
person will receive something of value
in the event of a certain outcome;

(2) Includes the purchase of a chance
or opportunity to win a lottery or
other prize (which opportunity to win
is predominantly subject to chance);

(3) Includes any scheme of a type de-
scribed in 28 U.S.C. 3702;

(4) Includes any instructions or infor-
mation pertaining to the establishment
or movement of funds by the bettor or
customer in, to, or from an account
with the business of betting or wager-
ing (which does not include the activi-
ties of a financial transaction provider,
or any interactive computer service or
telecommunications service); and

(6) Does not include—

(i) Any activity governed by the se-
curities laws (as that term is defined in
section 3(a)(47) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78c(a)(47))
for the purchase or sale of securities
(as that term is defined in section
3(a)(10) of that act (15 U.S.C. 78c(a)(10));

(ii) Any transaction conducted on or
subject to the rules of a registered en-
tity or exempt board of trade under the
Commodity Exchange Act (7 U.S.C. 1 et
seq.);
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(iii) Any over-the-counter derivative
instrument;

(iv) Any other transaction that—

(A) Is excluded or exempt from regu-
lation under the Commodity Exchange
Act (TU.S.C. 1et seq.); or

(B) Is exempt from State gaming or
bucket shop laws under section 12(e) of
the Commodity Exchange Act (7 U.S.C.
16(e)) or section 28(a) of the Securities
Exchange Act of 1934 (15 U.S.C.
78bb(a));

(v) Any contract of indemnity or
guarantee;

(vi) Any contract for insurance;

(vii) Any deposit or other transaction
with an insured depository institution;

(viii) Participation in any game or
contest in which participants do not
stake or risk anything of value other
than—

(A) Personal efforts of the partici-
pants in playing the game or contest or
obtaining access to the Internet; or

(B) Points or credits that the sponsor
of the game or contest provides to par-
ticipants free of charge and that can be
used or redeemed only for participation
in games or contests offered by the
sponsor; or

(ix) Participation in any fantasy or
simulation sports game or educational
game or contest in which (if the game
or contest involves a team or teams) no
fantasy or simulation sports team is
based on the current membership of an
actual team that is a member of an
amateur or professional sports organi-
zation (as those terms are defined in 28
U.S.C. 3701) and that meets the fol-
lowing conditions:

(A) All prizes and awards offered to
winning participants are established
and made known to the participants in
advance of the game or contest and
their value is not determined by the
number of participants or the amount
of any fees paid by those participants.

(B) All winning outcomes reflect the
relative knowledge and skill of the par-
ticipants and are determined predomi-
nantly by accumulated statistical re-
sults of the performance of individuals
(athletes in the case of sports events)
in multiple real-world sporting or
other events.

(C) No winning outcome is based—

(I) On the score, point-spread, or any
performance or performances of any
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single real-world team or any combina-
tion of such teams, or

(2) Solely on any single performance
of an individual athlete in any single
real-world sporting or other event.

(d) Block means to reject a particular
transaction before or during proc-
essing, but it does not require freezing
or otherwise prohibiting subsequent
transfers or transactions regarding the
proceeds or account.

(e) Card issuer means any person who
issues a credit card, debit card, pre-
paid card, or stored value card, or the
agent of such person with respect to
such card.

(f) Card system means a system for
authorizing, clearing and settling
transactions in which credit cards,
debit cards, pre-paid cards, or stored
value cards (such cards being issued or
authorized by the operator of the sys-
tem), are used to purchase goods or
services or to obtain a cash advance.
The term includes systems both in
which the merchant acquirer, card
issuer, and system operator are sepa-
rate entities and in which more than
one of these roles are performed by the
same entity.

(g) Check clearing house means an as-
sociation of banks or other payors that
regularly exchange checks for collec-
tion or return.

(h) Check collection system means an
interbank system for collecting, pre-
senting, returning, and settling for
checks or intrabank system for set-
tling for checks deposited in and drawn
on the same bank. When referring to
check collection systems, the terms in

this regulation (such as ‘‘paying
bank,” ‘‘collecting bank,” ‘‘depositary
bank,”’ “‘returning bank,” and

“‘check’) are defined as those terms are
defined in 12 CFR 229.2. For purposes of
this part, ‘‘check’ also includes an
electronic representation of a check
that a bank agrees to handle as a
check.

(i) Commercial customer means a per-
son that is not a consumer and that
contracts with a non-exempt partici-
pant in a designated payment system
to receive, or otherwise accesses, pay-
ment transaction services through that
non-exempt participant.

(j) Consumer means a natural person.
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(k) Designated payment system means
a system listed in §233.3.

(1) Electronic fund transfer has the
same meaning given the term in sec-
tion 903 of the Electronic Fund Trans-
fer Act (15 U.S.C. 1693a), except that
such term includes transfers that
would otherwise be excluded under sec-
tion 903(6)(E) of that act (15 U.S.C.
1693a(6)(E)), and includes any funds
transfer covered by Article 4A of the
Uniform Commercial Code, as in effect
in any State.

(m) Financial institution means a
State or national bank, a State or Fed-
eral savings and loan association, a
mutual savings bank, a State or Fed-
eral credit union, or any other person
that, directly or indirectly, holds an
account belonging to a consumer. The
term does not include a casino, sports
book, or other business at or through
which bets or wagers may be placed or
received.

(n) Financial transaction provider
means a creditor, credit card issuer, fi-
nancial institution, operator of a ter-
minal at which an electronic fund

transfer may be initiated, money
transmitting  business, or inter-
national, national, regional, or local

payment network utilized to effect a
credit transaction, electronic fund
transfer, stored value product trans-
action, or money transmitting service,
or a participant in such network, or
other participant in a designated pay-
ment system.

(o) Foreign banking office means:

(1) Any non-U.S. office of a financial
institution; and

(2) Any non-U.S. office of a foreign
bank as described in 12 U.S.C. 3101(7).

(p) Interactive computer service means
any information service, system, or ac-
cess software provider that provides or
enables computer access by multiple
users to a computer server, including
specifically a service or system that
provides access to the Internet and
such systems operated or services of-
fered by libraries or educational insti-
tutions.

(q) Internet means the international
computer network of interoperable
packet switched data networks.

(r) Internet gambling business means
the business of placing, receiving or
otherwise knowingly transmitting a
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bet or wager by any means which in-
volves the use, at least in part, of the
Internet, but does not include the per-
formance of the customary activities
of a financial transaction provider, or
any interactive computer service or
telecommunications service.

(s) Intrastate transaction means plac-
ing, receiving, or otherwise transmit-
ting a bet or wager where—

(1) The bet or wager is initiated and
received or otherwise made exclusively
within a single State;

(2) The bet or wager and the method
by which the bet or wager is initiated
and received or otherwise made is ex-
pressly authorized by and placed in ac-
cordance with the laws of such State,
and the State law or regulations in-
clude—

(i) Age and location verification re-
quirements reasonably designed to
block access to minors and persons lo-
cated out of such State; and

(ii) Appropriate data security stand-
ards to prevent unauthorized access by
any person whose age and current loca-
tion has not been verified in accord-
ance with such State’s law or regula-
tions; and

(3) The bet or wager does not violate
any provision of—

(i) The Interstate Horseracing Act of
1978 (15 U.S.C. 3001 et seq.);

(ii) 28 U.S.C. chapter 178 (professional
and amateur sports protection);

(iii) The Gambling Devices Transpor-
tation Act (15 U.S.C. 1171 et seq.); or

(iv) The Indian Gaming Regulatory
Act (25 U.S.C. 2701 et seq.).

(t) Intratribal transaction means plac-
ing, receiving or otherwise transmit-
ting a bet or wager where—

(1) The bet or wager is initiated and
received or otherwise made exclu-
sively—

(i) Within the Indian lands of a single
Indian tribe (as such terms are defined
under the Indian Gaming Regulatory
Act (25 U.S.C. 2703)); or

(ii) Between the Indian lands of two
or more Indian tribes to the extent
that intertribal gaming is authorized
by the Indian Gaming Regulatory Act
(25 U.S.C. 2701 et seq.);

(2) The bet or wager and the method
by which the bet or wager is initiated
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and received or otherwise made is ex-
pressly authorized by and complies
with the requirements of—

(i) The applicable tribal ordinance or
resolution approved by the Chairman
of the National Indian Gaming Com-
mission; and

(ii) With respect to class III gaming,
the applicable Tribal-State compact;

(3) The applicable tribal ordinance or
resolution or Tribal-State compact in-
cludes—

(i) Age and location verification re-
quirements reasonably designed to
block access to minors and persons lo-
cated out of the applicable Tribal
lands; and

(ii) Appropriate data security stand-
ards to prevent unauthorized access by
any person whose age and current loca-
tion has not been verified in accord-
ance with the applicable tribal ordi-
nance or resolution or Tribal-State
Compact; and

(4) The bet or wager does not violate
any provision of—

(i) The Interstate Horseracing Act of
1978 (15 U.S.C. 3001 et seq.);

(ii) 28 U.S.C. chapter 178 (professional
and amateur sports protection);

(iii) The Gambling Devices Transpor-
tation Act (156 U.S.C. 1171 et seq.); or

(iv) The Indian Gaming Regulatory
Act (25 U.S.C. 2701 et seq.).

(u) Money transmitting business has
the meaning given the term in 31
U.S.C. 5330(d)(1) (determined without
regard to any regulations prescribed by
the Secretary of the Treasury there-
under).

(v) Operator of a designated payment
system means an entity that provides
centralized clearing and delivery serv-
ices between participants in the des-
ignated payment system and maintains
the operational framework for the sys-
tem. In the case of an automated clear-
inghouse system, the term ‘‘operator”
has the same meaning as provided in
the ACH Rules.

(w) Participant in a designated pay-
ment system means an operator of a des-
ignated payment system, a financial
transaction provider that is a member
of, or has contracted for financial
transaction services with, or is other-
wise participating in, a designated pay-
ment system, or a third-party proc-
essor. This term does not include a cus-
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tomer of the financial transaction pro-
vider, unless the customer is also a fi-
nancial transaction provider otherwise
participating in the designated pay-
ment system on its own behalf.

(x) Reasoned legal opinion means a
written expression of professional judg-
ment by a State-licensed attorney that
addresses the facts of a particular cli-
ent’s business and the legality of the
client’s provision of its services to rel-
evant customers in the relevant juris-
dictions under applicable federal and
State law, and, in the case of
intratribal transactions, applicable
tribal ordinances, tribal resolutions,
and Tribal-State compacts. A written
legal opinion will not be considered
“‘reasoned’” if it does nothing more
than recite the facts and express a con-
clusion.

(y) Restricted transaction means any of
the following transactions or transmit-
tals involving any credit, funds, instru-
ment, or proceeds that the Act pro-
hibits any person engaged in the busi-
ness of betting or wagering (which does
not include the activities of a financial
transaction provider, or any inter-
active computer service or tele-
communications service) from Kknow-
ingly accepting, in connection with the
participation of another person in un-
lawful Internet gambling—

(1) Credit, or the proceeds of credit,
extended to or on behalf of such other
person (including credit extended
through the use of a credit card);

(2) An electronic fund transfer, or
funds transmitted by or through a
money transmitting business, or the
proceeds of an electronic fund transfer
or money transmitting service, from or
on behalf of such other person; or

(3) Any check, draft, or similar in-
strument that is drawn by or on behalf
of such other person and is drawn on or
payable at or through any financial in-
stitution.

(z) State means any State of the
United States, the District of Colum-
bia, or any commonwealth, territory,
or other possession of the United
States, including the Commonwealth of
Puerto Rico, the Commonwealth of the
Northern Mariana Islands, American
Samoa, Guam, and the Virgin Islands.

(aa) Third-party processor means a
service provider that—
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(1) In the case of a debit transaction
payment, such as an ACH debit entry
or card system transaction, has a di-
rect relationship with the commercial
customer that is initiating the debit
transfer transaction and acts as an
intermediary between the commercial
customer and the first depository insti-
tution to handle the transaction;

(2) In the case of a credit transaction
payment, such as an ACH credit entry,
has a direct relationship with the com-
mercial customer that is to receive the
proceeds of the credit transfer and acts
as an intermediary between the com-
mercial customer and the last deposi-
tory institution to handle the trans-
action; and

(3) In the case of a cross-border ACH
debit or check collection transaction,
is the first service provider located
within the United States to receive the
ACH debit instructions or check for
collection.

(bb) Unlawful Internet gambling means
to place, receive, or otherwise know-
ingly transmit a bet or wager by any
means which involves the use, at least
in part, of the Internet where such bet
or wager is unlawful under any applica-
ble Federal or State law in the State or
Tribal lands in which the bet or wager
is initiated, received, or otherwise
made. The term does not include plac-
ing, receiving, or otherwise transmit-
ting a bet or wager that is excluded
from the definition of this term by the
Act as an intrastate transaction or an
intra-tribal transaction, and does not
include any activity that is allowed
under the Interstate Horseracing Act
of 1978 (15 U.S.C. 3001 et seq.; see
§233.1(a)). The intermediate routing of
electronic data shall not determine the
location or locations in which a bet or
wager is initiated, received, or other-
wise made.

(cc) Wire transfer system means a Sys-
tem through which an unconditional
order to a bank to pay a fixed or deter-
minable amount of money to a bene-
ficiary upon receipt, or on a day stated
in the order, is transmitted by elec-
tronic or other means through the net-
work, between banks, or on the books
of a bank. When referring to wire
transfer systems, the terms in this reg-
ulation (such as ‘‘bank,” ‘‘originator’s
bank,” ‘“‘beneficiary’s bank,” and
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“intermediary bank’’) are defined as
those terms are defined in 12 CFR part
210, appendix B.

§233.3 Designated payment systems.

The following payment systems could
be used by participants in connection
with, or to facilitate, a restricted
transaction:

(a) Automated clearing house sys-
tems;

(b) Card systems;

(c) Check collection systems;

(d) Money transmitting businesses
solely to the extent they

(1) Engage in the transmission of
funds, which does not include check
cashing, currency exchange, or the
issuance or redemption of money or-
ders, travelers’ checks, and other simi-
lar instruments; and

(2) Permit customers to initiate
transmission of funds transactions re-
motely from a location other than a
physical office of the money transmit-
ting business; and

(e) Wire transfer systems.

§233.4 Exemptions.

(a) Automated clearing house systems.
The participants processing a par-
ticular transaction through an auto-
mated clearing house system are ex-
empt from this regulation’s require-
ments for establishing written policies
and procedures reasonably designed to
prevent or prohibit restricted trans-
actions with respect to that trans-
action, except for—

(1) The receiving depository financial
institution and any third-party proc-
essor receiving the transaction on be-
half of the receiver in an ACH credit
transaction;

(2) The originating depository finan-
cial institution and any third-party
processor initiating the transaction on
behalf of the originator in an ACH
debit transaction; and

(3) The receiving gateway operator
and any third-party processor that re-
ceives instructions for an ACH debit
transaction directly from a foreign
sender (which could include a foreign
banking office, a foreign third-party
processor, or a foreign originating
gateway operator).
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(b) Check collection systems. The par-
ticipants in a particular check collec-
tion through a check collection system
are exempt from this regulation’s re-
quirements for establishing written
policies and procedures reasonably de-
signed to prevent or prohibit restricted
transactions with respect to that check
collection, except for the depositary
bank.

(c) Money transmitting businesses. The
participants in a money transmitting
business are exempt from this regula-
tion’s requirements for establishing
written policies and procedures reason-
ably designed to prevent or prohibit re-
stricted transactions, except for the
operator.

(d) Wire transfer systems. The partici-
pants in a particular wire transfer
through a wire transfer system are ex-
empt from this regulation’s require-
ments for establishing written policies
and procedures reasonably designed to
prevent or prohibit restricted trans-
actions with respect to that trans-
action, except for the beneficiary’s
bank.

§233.5 Policies
quired.

and procedures re-

(a) All non-exempt participants in
designated payment systems shall es-
tablish and implement written policies
and procedures reasonably designed to
identify and block or otherwise prevent
or prohibit restricted transactions.

(b) A non-exempt financial trans-
action provider participant in a des-
ignated payment system shall be con-
sidered to be in compliance with the re-
quirements of paragraph (a) of this sec-
tion if—

(1) It relies on and complies with the
written policies and procedures of the
designated payment system that are
reasonably designed to—

(i) Identify and block
transactions; or

(ii) Otherwise prevent or prohibit the
acceptance of the products or services
of the designated payment system or
participant in connection with re-
stricted transactions; and

(2) Such policies and procedures of
the designated payment system comply
with the requirements of this part.

(c) For purposes of paragraph (b)(2) in
this section, a participant in a des-

restricted
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ignated payment system may rely on a
written statement or notice by the op-
erator of that designated payment sys-
tem to its participants that states that
the operator has designed or structured
the system’s policies and procedures
for identifying and blocking or other-
wise preventing or prohibiting re-
stricted transactions to comply with
the requirements of this part as con-
clusive evidence that the system’s poli-
cies and procedures comply with the
requirements of this part, unless the
participant is notified otherwise by its
Federal functional regulator or, in the
case of participants that are not di-
rectly supervised by a Federal func-
tional regulator, the Federal Trade
Commission.

(d) As provided in the Act, a person
that identifies and blocks a trans-
action, prevents or prohibits the ac-
ceptance of its products or services in
connection with a transaction, or oth-
erwise refuses to honor a transaction,
shall not be liable to any party for
such action if—

(1) The transaction is a restricted
transaction;

(2) Such person reasonably believes
the transaction to be a restricted
transaction; or

(3) The person is a participant in a
designated payment system and blocks
or otherwise prevents the transaction
in reliance on the policies and proce-
dures of the designated payment sys-
tem in an effort to comply with this
regulation.

(e) Nothing in this part requires or is
intended to suggest that designated
payment systems or participants there-
in must or should block or otherwise
prevent or prohibit any transaction in
connection with any activity that is
excluded from the definition of ‘‘un-
lawful Internet gambling’ in the Act
as an intrastate transaction, an
intratribal transaction, or a trans-
action in connection with any activity
that is allowed under the Interstate
Horseracing Act of 1978 (15 U.S.C. 3001
et seq.; see §233.1(a)).

(f) Nothing in this part modifies any
requirement imposed on a participant
by other applicable law or regulation
to file a suspicious activity report to
the appropriate authorities.
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(g) The requirement of this part to
establish and implement written poli-
cies and procedures applies only to the
U.S. offices of participants in des-
ignated payment systems.

§233.6 Non-exclusive examples of poli-
cies and procedures.

(a) In general. The examples of poli-
cies and procedures to identify and
block or otherwise prevent or prohibit
restricted transactions set out in this
section are non-exclusive. In estab-
lishing and implementing written poli-
cies and procedures to identify and
block or otherwise prevent or prohibit
restricted transactions, a non-exempt
participant in a designated payment
system is permitted to design and im-
plement policies and procedures tai-
lored to its business that may be dif-
ferent than the examples provided in
this section. In addition, non-exempt
participants may use different policies
and procedures with respect to dif-
ferent business lines or different parts
of the organization.

(b) Due diligence. If a non-exempt par-
ticipant in a designated payment sys-
tem establishes and implements proce-
dures for due diligence of its commer-
cial customer accounts or commercial
customer relationships in order to
comply, in whole or in part, with the
requirements of this regulation, those
due diligence procedures will be
deemed to be reasonably designed to
identify and block or otherwise prevent
or prohibit restricted transactions if
the procedures include the steps set
out in paragraphs (b)(1), (b)(2), and
(b)(8) of this section and subject to
paragraph (b)(4) of this section.

(1) At the establishment of the ac-
count or relationship, the