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Explanation

The Code of Federal Regulations is a codification of the general and permanent
rules published in the Federal Register by the Executive departments and agen-
cies of the Federal Government. The Code is divided into 50 titles which represent
broad areas subject to Federal regulation. Each title is divided into chapters
which usually bear the name of the issuing agency. Each chapter is further sub-
divided into parts covering specific regulatory areas.

Each volume of the Code is revised at least once each calendar year and issued
on a quarterly basis approximately as follows:

Title 1 through Title 16.....ccciiiiiiiiiiiiiiii e enes as of January 1
Title 17 through Title 27 as of April 1
Title 28 through Title 41 ..o as of July 1
Title 42 through Title 50....ccciuiiiiiiiiiiiiii e aens as of October 1

The appropriate revision date is printed on the cover of each volume.
LEGAL STATUS

The contents of the Federal Register are required to be judicially noticed (44
U.S.C. 1507). The Code of Federal Regulations is prima facie evidence of the text
of the original documents (44 U.S.C. 1510).

HOW TO USE THE CODE OF FEDERAL REGULATIONS

The Code of Federal Regulations is kept up to date by the individual issues
of the Federal Register. These two publications must be used together to deter-
mine the latest version of any given rule.

To determine whether a Code volume has been amended since its revision date
(in this case, January 1, 2016), consult the ‘“‘List of CFR Sections Affected (ILSA),”
which is issued monthly, and the ‘“‘Cumulative List of Parts Affected,”” which
appears in the Reader Aids section of the daily Federal Register. These two lists
will identify the Federal Register page number of the latest amendment of any
given rule.

EFFECTIVE AND EXPIRATION DATES

Each volume of the Code contains amendments published in the Federal Reg-
ister since the last revision of that volume of the Code. Source citations for
the regulations are referred to by volume number and page number of the Federal
Register and date of publication. Publication dates and effective dates are usu-
ally not the same and care must be exercised by the user in determining the
actual effective date. In instances where the effective date is beyond the cut-
off date for the Code a note has been inserted to reflect the future effective
date. In those instances where a regulation published in the Federal Register
states a date certain for expiration, an appropriate note will be inserted following
the text.

OMB CONTROL NUMBERS
The Paperwork Reduction Act of 1980 (Pub. L. 96-511) requires Federal agencies
to display an OMB control number with their information collection request.
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Many agencies have begun publishing numerous OMB control numbers as amend-
ments to existing regulations in the CFR. These OMB numbers are placed as
close as possible to the applicable recordkeeping or reporting requirements.

PAST PROVISIONS OF THE CODE

Provisions of the Code that are no longer in force and effect as of the revision
date stated on the cover of each volume are not carried. Code users may find
the text of provisions in effect on any given date in the past by using the appro-
priate List of CFR Sections Affected (LLSA). For the convenience of the reader,
a “List of CFR Sections Affected” is published at the end of each CFR volume.
For changes to the Code prior to the LSA listings at the end of the volume,
consult previous annual editions of the LSA. For changes to the Code prior to
2001, consult the List of CFR Sections Affected compilations, published for 1949-
1963, 1964-1972, 1973-1985, and 1986-2000.

“[RESERVED]”’ TERMINOLOGY

The term ‘‘[Reserved]’’ is used as a place holder within the Code of Federal
Regulations. An agency may add regulatory information at a ‘‘[Reserved]”’ loca-
tion at any time. Occasionally ‘‘[Reserved]’’ is used editorially to indicate that
a portion of the CFR was left vacant and not accidentally dropped due to a print-
ing or computer error.

INCORPORATION BY REFERENCE

What is incorporation by reference? Incorporation by reference was established
by statute and allows Federal agencies to meet the requirement to publish regu-
lations in the Federal Register by referring to materials already published else-
where. For an incorporation to be valid, the Director of the Federal Register
must approve it. The legal effect of incorporation by reference is that the mate-
rial is treated as if it were published in full in the Federal Register (6 U.S.C.
562(a)). This material, like any other properly issued regulation, has the force
of law.

What is a proper incorporation by reference? The Director of the Federal Register
will approve an incorporation by reference only when the requirements of 1 CFR
part 51 are met. Some of the elements on which approval is based are:

(a) The incorporation will substantially reduce the volume of material pub-
lished in the Federal Register.

(b) The matter incorporated is in fact available to the extent necessary to
afford fairness and uniformity in the administrative process.

(¢c) The incorporating document is drafted and submitted for publication in
accordance with 1 CFR part 51.

What if the material incorporated by reference cannot be found? If you have any
problem locating or obtaining a copy of material listed as an approved incorpora-
tion by reference, please contact the agency that issued the regulation containing
that incorporation. If, after contacting the agency, you find the material is not
available, please notify the Director of the Federal Register, National Archives
and Records Administration, 8601 Adelphi Road, College Park, MD 20740-6001, or
call 202-741-6010.

CFR INDEXES AND TABULAR GUIDES

A subject index to the Code of Federal Regulations is contained in a separate
volume, revised annually as of January 1, entitled CFR INDEX AND FINDING AIDS.
This volume contains the Parallel Table of Authorities and Rules. A list of CFR
titles, chapters, subchapters, and parts and an alphabetical list of agencies pub-
lishing in the CFR are also included in this volume.
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An index to the text of ‘““Title 3—The President’ is carried within that volume.

The Federal Register Index is issued monthly in cumulative form. This index
is based on a consolidation of the ‘“‘Contents’ entries in the daily Federal Reg-
ister.

A List of CFR Sections Affected (ILSA) is published monthly, keyed to the
revision dates of the 50 CFR titles.

REPUBLICATION OF MATERIAL

There are no restrictions on the republication of material appearing in the
Code of Federal Regulations.

INQUIRIES

For a legal interpretation or explanation of any regulation in this volume,
contact the issuing agency. The issuing agency’s name appears at the top of
odd-numbered pages.

For inquiries concerning CFR reference assistance, call 202-741-6000 or write
to the Director, Office of the Federal Register, National Archives and Records
Administration, 8601 Adelphi Road, College Park, MD 20740-6001 or e-mail
fedreg.info@nara.gov.

SALES

The Government Publishing Office (GPO) processes all sales and distribution
of the CFR. For payment by credit card, call toll-free, 866-512-1800, or DC area,
202-512-1800, M-F 8 a.m. to 4 p.m. e.s.t. or fax your order to 202-512-2104, 24 hours
a day. For payment by check, write to: US Government Publishing Office — New
Orders, P.O. Box 979050, St. Louis, MO 63197-9000.

ELECTRONIC SERVICES

The full text of the Code of Federal Regulations, the LSA (List of CFR Sections
Affected), The United States Government Manual, the Federal Register, Public
Laws, Public Papers of the Presidents of the United States, Compilation of Presi-
dential Documents and the Privacy Act Compilation are available in electronic
format via www.ofr.gov. For more information, contact the GPO Customer Con-
tact Center, U.S. Government Publishing Office. Phone 202-512-1800, or 866-512-
1800 (toll-free). E-mail, ContactCenter@gpo.gov.

The Office of the Federal Register also offers a free service on the National
Archives and Records Administration’s (NARA) World Wide Web site for public
law numbers, Federal Register finding aids, and related information. Connect
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terial and Federal Register amendments, produced by the Office of the Federal
Register and the Government Publishing Office. It is available at www.ecfr.gov.
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THIS TITLE

Title T—AGRICULTURE is composed of fifteen volumes. The parts in these vol-
umes are arranged in the following order: Parts 1-26, 27-52, 53-209, 210-299, 300-
399, 400-699, 700-899, 900-999, 1000-1199, 1200-1599, 1600-1759, 1760-1939, 1940-1949, 1950-
1999, and part 2000 to end. The contents of these volumes represent all current
regulations codified under this title of the CFR as of January 1, 2016.

The Food and Nutrition Service current regulations in the volume containing
parts 210-299 include the Child Nutrition Programs and the Food Stamp Program.
The regulations of the Federal Crop Insurance Corporation are found in the vol-
ume containing parts 400-699.

All marketing agreements and orders for fruits, vegetables and nuts appear
in the one volume containing parts 900-999. All marketing agreements and orders
for milk appear in the volume containing parts 1000-1199.

For this volume, Susannah C. Hurley was Chief Editor. The Code of Federal
Regulations publication program is under the direction of John Hyrum Martinez,
assisted by Stephen J. Frattini.
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PART 1000—GENERAL PROVISIONS
OF FEDERAL MILK MARKETING
ORDERS

Subpart A—Scope and Purpose

Sec.
1000.1 Scope and purpose of this part 1000.

Subpart B—Definitions

1000.2
1000.3
1000.4
1000.5
1000.6
1000.8
1000.9
1000.14
1000.15
1000.16
1000.17

General definitions.

Route disposition.

Plant.

Distributing plant.

Supply plant.

Nonpool plant.

Handler.
Other source milk.
Fluid milk product.
Fluid cream product.
[Reserved]

1000.18 Cooperative association.

1000.19 Commercial food processing estab-

lishment.

Subpart C—Rules of Practice and Proce-
dure Governing Market Administrators

1000.25 Market administrator.

Subpart D—Rules Governing Order
Provisions

1000.26 Continuity and separability of provi-
sions.

Subpart E—Rules of Practice and
Procedure Governing Handlers

1000.27 Handler responsibility for records
and facilities.
1000.28 Termination of obligations.

Subpart F—Classification of Milk

1000.40 Classes of utilization.

1000.41 [Reserved]

1000.42 Classification of transfers and diver-
sions.

1000.43 General classification rules.

1000.44 Classification of producer milk.

1000.45 Market administrator’s reports and
announcements concerning classifica-
tion.

Subpart G—Class Prices

1000.50 Class prices, component prices, and
advanced pricing factors.

1000.51 [Reserved]

1000.52 Adjusted Class I differentials.

1000.53 Announcement of class prices, com-
ponent prices, and advanced pricing fac-
tors.

1000.54 Equivalent price.

Subpart H—Payments for Milk

1000.70 Producer-settlement fund.

1000.76 Payments by a handler operating a
partially regulated distributing plant.

1000.77 Adjustment of accounts.

1000.78 Charges on overdue accounts.

Subpart I—Administrative Assessment and
Marketing Service Deduction

1000.85 Assessment for order administra-
tion.
1000.86 Deduction for marketing services.

Subpart J—Miscellaneous Provisions

1000.90 Dates.

1000.91-1000.92 [Reserved]

1000.93 OMB control number assigned pursu-
ant to the Paperwork Reduction Act.

AUTHORITY: 7 U.S.C. 601-674, and 7253.

SOURCE: 64 FR 47899, Sept. 1, 1999, unless
otherwise noted.

Subpart A—Scope and Purpose
§1000.1 Scope and purpose of this part
1000.

This part sets forth certain terms,
definitions, and provisions which shall
be common to and apply to Federal
milk marketing order in 7 CFR, chap-
ter X, except as specifically defined
otherwise, or modified, or otherwise
provided, in an individual order in 7
CFR, chapter X.

Subpart B—Definitions

§1000.2 General definitions.

(a) Act means Public Act No. 10, 73d
Congress, as amended and as reenacted
and amended by the Agricultural Mar-
keting Agreement Act of 1937, as
amended (7 U.S.C. 601 et seq.).

(b) Order or Federal milk order means
the applicable part of 7 CFR, chapter
X, issued pursuant to Section 8c of the
Act as a Federal milk marketing order
(as amended).

(c) Department means the U.S. De-
partment of Agriculture.

(d) Secretary means the Secretary of
Agriculture of the United States or any
officer or employee of the Department
to whom authority has heretofore been
delegated, or to whom authority may
hereafter be delegated, to act in his
stead.



§1000.3

(e) Person means any individual, part-
nership, corporation, association, or
other business unit.

§1000.3 Route disposition.

Route disposition means a delivery to
a retail or wholesale outlet (except a
plant), either directly or through any
distribution facility (including disposi-
tion from a plant store, vendor, or
vending machine) of a fluid milk prod-
uct in consumer-type packages or dis-
penser units classified as Class I milk.

§1000.4 Plant.

(a) Except as provided in paragraph
(b) of this section, plant means the
land, buildings, facilities, and equip-
ment constituting a single operating
unit or establishment at which milk or
milk products are received, processed,
or packaged, including a facility de-
scribed in paragraph (b)(2) of this sec-
tion if the facility receives the milk of
more than one dairy farmer.

(b) Plant shall not include:

(1) A separate building without sta-
tionary storage tanks that is used only
as a reload point for transferring bulk
milk from one tank truck to another
or a separate building used only as a
distribution point for storing packaged
fluid milk products in transit for route
disposition; or

(2) An on-farm facility operated as
part of a single dairy farm entity for
the separation of cream and skim or
the removal of water from milk.

§1000.5 Distributing plant.

Distributing plant means a plant that
is approved by a duly constituted regu-
latory agency for the handling of Grade
A milk at which fluid milk products
are processed or packaged and from
which there is route disposition or
transfers of packaged fluid milk prod-
ucts to other plants.

§1000.6 Supply plant.

Supply plant means a plant approved
by a duly constituted regulatory agen-
cy for the handling of Grade A milk
that receives milk directly from dairy
farmers and transfers or diverts fluid
milk products to other plants or manu-
factures dairy products on its premises.

7 CFR Ch. X (1-1-16 Edition)

§1000.8 Nonpool plant.

Nonpool plant means any milk receiv-
ing, manufacturing, or processing plant
other than a pool plant. The following
categories of nonpool plants are fur-
ther defined as follows:

(a) A plant fully regulated under an-
other Federal order means a plant that
is fully subject to the pricing and pool-
ing provisions of another Federal
order.

(b) Producer-handler plant means a
plant operated by a producer-handler
as defined under any Federal order.

(c) Partially regulated distributing
plant means a nonpool plant that is not
a plant fully regulated under another
Federal order, a producer-handler
plant, or an exempt plant, from which
there is route disposition in the mar-
keting area during the month.

(d) Unregulated supply plant means a
supply plant that does not qualify as a
pool supply plant and is not a plant
fully regulated under another Federal
order, a producer-handler plant, or an
exempt plant.

(e) An exempt plant means a plant de-
scribed in this paragraph that is ex-
empt from the pricing and pooling pro-
visions of any order provided that the
operator of the plant files reports as
prescribed by the market adminis-
trator of any marketing area in which
the plant distributes packaged fluid
milk products to enable determination
of the handler’s exempt status:

(1) A plant that is operated by a gov-
ernmental agency that has no route
disposition in commercial channels;

(2) A plant that is operated by a duly
accredited college or university dis-
posing of fluid milk products only
through the operation of its own facili-
ties with no route disposition in com-
mercial channels;

(3) A plant from which the total
route disposition is for individuals or
institutions for charitable purposes
without remuneration; or

(4) A plant that has route disposition
and packaged sales of fluid milk prod-
ucts to other plants of 150,000 pounds or
less during the month.

§1000.9 Handler.

Handler means:
(a) Any person who operates a pool
plant or a nonpool plant.
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(b) Any person who receives packaged
fluid milk products from a plant for re-
sale and distribution to retail or whole-
sale outlets, any person who as a
broker negotiates a purchase or sale of
fluid milk products or fluid cream
products from or to any pool or
nonpool plant, and any person who by
purchase or direction causes milk of
producers to be picked up at the farm
and/or moved to a plant. Persons who
qualify as handlers only under this
paragraph under any Federal milk
order are not subject to the payment
provisions of §§ .70, 71,

72, ] .73, .76, and
.85 of that order.

(c) Any cooperative association with
respect to milk that it receives for its
account from the farm of a producer
and delivers to pool plants or diverts to
nonpool plants pursuant to § 13
of the order. The operator of a pool
plant receiving milk from a coopera-
tive association may be the handler for
such milk if both parties notify the
market administrator of this agree-
ment prior to the time that the milk is
delivered to the pool plant and the
plant operator purchases the milk on
the basis of farm bulk tank weights
and samples.

§1000.14 Other source milk.

Other source milk means all skim milk
and butterfat contained in or rep-
resented by:

(a) Receipts of fluid milk products
and bulk fluid cream products from
any source other than producers, han-
dlers described in §1000.9(c) and
§1135.11, or pool plants;

(b) Products (other than fluid milk
products, fluid cream products, and
products produced at the plant during
the same month) from any source
which are reprocessed, converted into,
or combined with another product in
the plant during the month; and

(c) Receipts of any milk product
(other than a fluid milk product or a
fluid cream product) for which the han-
dler fails to establish a disposition.

§1000.15 Fluid milk product.

(a) Except as provided in paragraph
(b) of this section, fluid milk product
shall mean any milk products in fluid
or frozen form that are intended to be

§1000.16

used as beverages containing less than
9 percent butterfat and 6.5 percent or
more nonfat solids or 2.25 percent or
more true milk protein. Sources of
such nonfat solids/protein include but
are not limited to: Casein, whey pro-
tein concentrate, milk protein con-
centrate, dry whey, caseinates, lactose,
and any similar dairy derived ingre-
dient. Such products include, but are
not limited to: Milk, fat-free milk,
lowfat milk, light milk, reduced fat
milk, milk drinks, eggnog and cultured
buttermilk, including any such bev-
erage products that are flavored, cul-
tured, modified with added or reduced
nonfat solids, sterilized, concentrated,
or reconstituted. As used in this part,
the term concentrated milk means
milk that contains not less than 25.5
percent, and not more than 50 percent,
total milk solids.

(b) The term fluid milk product shall
not include:

(1) Any product that contains less
than 6.5 percent nonfat milk solids and
contains less than 2.25 percent true
milk protein; whey; plain or sweetened
evaporated milk/skim milk; sweetened
condensed milk/skim milk; yogurt con-
taining beverages with 20 or more per-
cent yogurt by weight and kefir; prod-
ucts especially prepared for infant
feeding or dietary use (meal replace-
ment) that are packaged in hermeti-
cally sealed containers; and products
that meet the compositional standards
specified in paragraph (a) of this sec-
tion but contain no fluid milk products
included in paragraph (a) of this sec-
tion.

(2) The quantity of skim milk equiva-
lent in any modified product specified
in paragraph (a) of this section that is
greater than an equal volume of an un-
modified product of the same nature
and butterfat content.

[64 FR 47899, Sept. 1, 1999, as amended at 75
FR 51931, Aug. 24, 2010]

§1000.16 Fluid cream product.

Fluid cream product means cream
(other than plastic cream or frozen
cream), including sterilized cream, or a
mixture of cream and milk or skim
milk containing 9 percent or more but-
terfat, with or without the addition of
other ingredients.



§1000.17

§1000.17 [Reserved]

§1000.18

Cooperative association means any co-
operative marketing association of
producers which the Secretary deter-
mines is qualified under the provisions
of the Capper-Volstead Act, has full au-
thority in the sale of milk of its mem-
bers, and is engaged in marketing milk
or milk products for its members. A
federation of 2 or more cooperatives in-
corporated under the laws of any state
will be considered a cooperative asso-
ciation under any Federal milk order if
all member cooperatives meet the re-
quirements of this section.

Cooperative association.

§1000.19 Commercial food processing
establishment.

Commercial food processing establish-
ment means any facility, other than a
milk plant, to which fluid milk prod-
ucts and fluid cream products are dis-
posed of, or producer milk is diverted,
that uses such receipts as ingredients
in food products and has no other dis-
position of fluid milk products other
than those received in consumer-type
packages (1 gallon or less). Producer
milk diverted to commercial food proc-
essing establishments shall be subject
to the same provisions relating to di-
versions to plants, including, but not
limited to, §§ .13 and .52
of each Federal milk order.

Subpart C—Rules of Practice and
Procedure Governing Market
Administrators

§1000.25 Market administrator.

(a) Designation. The agency for the
administration of the order shall be a
market administrator selected by the
Secretary and subject to removal at
the Secretary’s discretion. The market
administrator shall be entitled to com-
pensation determined by the Secretary.

(b) Powers. The market administrator
shall have the following powers with
respect to each order under his/her ad-
ministration:

(1) Administer the order in accord-
ance with its terms and provisions;

(2) Maintain and invest funds outside
of the United States Department of the
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Treasury for the purpose of admin-
istering the order;

(3) Make rules and regulations to ef-
fectuate the terms and provisions of
the order;

(4) Receive, investigate, and report
complaints of violations to the Sec-
retary; and

(5) Recommend amendments to the
Secretary.

(c) Duties. The market administrator
shall perform all the duties necessary
to administer the terms and provisions
of each order under his/her administra-
tion, including, but not limited to, the
following:

(1) Employ and fix the compensation
of persons necessary to enable him/her
to exercise the powers and perform the
duties of the office;

(2) Pay out of funds provided by the
administrative assessment, except ex-
penses associated with functions for
which the order provides a separate
charge, all expenses necessarily in-
curred in the maintenance and func-
tioning of the office and in the per-
formance of the duties of the office, in-
cluding the market administrator’s
compensation;

(3) Keep records which will clearly re-
flect the transactions provided for in
the order and upon request by the Sec-
retary, surrender the records to a suc-
cessor or such other person as the Sec-
retary may designate;

(4) Furnish information and reports
requested by the Secretary and submit
office records for examination by the
Secretary;

(5) Announce publicly at his/her dis-
cretion, unless otherwise directed by
the Secretary, by such means as he/she
deems appropriate, the name of any
handler who, after the date upon which
the handler is required to perform such
act, has not:

(i) Made reports
order;

(ii) Made payments required by the
order; or

(iii) Made available records and fa-
cilities as required pursuant to
§1000.27;

(6) Prescribe reports required of each
handler under the order. Verify such
reports and the payments required by
the order by examining records (includ-
ing such papers as copies of income tax

required by the
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reports, fiscal and product accounts,
correspondence, contracts, documents
or memoranda of the handler, and the
records of any other persons that are
relevant to the handler’s obligation
under the order), by examining such
handler’s milk handling facilities, and
by such other investigation as the mar-
ket administrator deems necessary for
the purpose of ascertaining the correct-
ness of any report or any obligation
under the order. Reclassify skim milk
and butterfat received by any handler
if such examination and investigation
discloses that the original classifica-
tion was incorrect;

(7) Furnish each regulated handler a
written statement of such handler’s ac-
counts with the market administrator
promptly each month. Furnish a cor-
rected statement to such handler if
verification discloses that the original
statement was incorrect; and

(8) Prepare and disseminate publicly
for the benefit of producers, handlers,
and consumers such statistics and
other information concerning oper-
ation of the order and facts relevant to
the provisions thereof (or proposed pro-
visions) as do not reveal confidential
information.

Subpart D—Rules Governing Order
Provisions

§1000.26 Continuity and separability
of provisions.

(a) Effective time. The provisions of
the order or any amendment to the
order shall become effective at such
time as the Secretary may declare and
shall continue in force until suspended
or terminated.

(b) Suspension or termination. The Sec-
retary shall suspend or terminate any
or all of the provisions of the order
whenever he/she finds that such provi-
sion(s) obstructs or does not tend to ef-
fectuate the declared policy of the Act.
The order shall terminate whenever
the provisions of the Act authorizing it
cease to be in effect.

(c) Continuing obligations. If upon the
suspension or termination of any or all
of the provisions of the order there are
any obligations arising under the
order, the final accrual or ascertain-
ment of which requires acts by any
handler, by the market administrator

11

§1000.27

or by any other person, the power and
duty to perform such further acts shall
continue notwithstanding such suspen-
sion or termination.

(d) Liquidation. (1) Upon the suspen-
sion or termination of any or all provi-
sions of the order the market adminis-
trator, or such other liquidating agent
designated by the Secretary, shall, if so
directed by the Secretary, liquidate the
business of the market administrator’s
office, dispose of all property in his/her
possession or control, including ac-
counts receivable, and execute and de-
liver all assignments or other instru-
ments necessary or appropriate to ef-
fectuate any such disposition; and

(2) If a liquidating agent is so des-
ignated, all assets and records of the
market administrator shall be trans-
ferred promptly to such liquidating
agent. If, upon such liquidation, the
funds on hand exceed the amounts re-
quired to pay outstanding obligations
of the office of the market adminis-
trator and to pay necessary expenses of
liquidation and distribution, such ex-
cess shall be distributed to contrib-
uting handlers and producers in an eq-
uitable manner.

(e) Separability of provisions. If any
provision of the order or its application
to any person or circumstances is held
invalid, the application of such provi-
sion and of the remaining provisions of
the order to other persons or -cir-
cumstances shall not be affected there-
by.

Subpart E—Rules of Practice and
Procedure Governing Handlers

§1000.27 Handler responsibility for
records and facilities.

Each handler shall maintain and re-
tain records of its operations and make
such records and its facilities available
to the market administrator. If ade-
quate records of a handler, or of any
other persons, that are relevant to the
obligation of such handler are not
maintained and made available, any
skim milk and butterfat required to be
reported by such handler for which ade-
quate records are not available shall be
considered as used in the highest-
priced class.

(a) Records to be maintained. (1) Each
handler shall maintain records of its
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operations (including, but not limited
to, records of purchases, sales, proc-
essing, packaging, and disposition) as
are necessary to verify whether such
handler has any obligation under the
order and if so, the amount of such ob-
ligation. Such records shall be such as
to establish for each plant or other re-
ceiving point for each month:

(i) The quantities of skim milk and
butterfat contained in, or represented
by, products received in any form, in-
cluding inventories on hand at the be-
ginning of the month, according to
form, time, and source of each receipt;

(ii) The utilization of all skim milk
and butterfat showing the respective
quantities of such skim milk and but-
terfat in each form disposed of or on
hand at the end of the month; and

(iii) Payments to producers, dairy
farmers, and cooperative associations,
including the amount and nature of
any deductions and the disbursement
of money so deducted.

(2) Each handler shall keep such
other specific records as the market
administrator deems necessary to
verify or establish such handler’s obli-
gation under the order.

(b) Availability of records and facilities.
Each handler shall make available all
records pertaining to such handler’s
operations and all facilities the market
administrator finds are necessary to
verify the information required to be
reported by the order and/or to ascer-
tain such handler’s reporting, mone-
tary, or other obligation under the
order. Each handler shall permit the
market administrator to weigh, sam-
ple, and test milk and milk products
and observe plant operations and
equipment and make available to the
market administrator such facilities as
are necessary to carry out his/her du-
ties.

(c) Retention of records. All records re-
quired under the order to be made
available to the market administrator
shall be retained by the handler for a
period of 3 years to begin at the end of
the month to which such records per-
tain. If, within such 3-year period, the
market administrator notifies the han-
dler in writing that the retention of
such records, or of specified records, is
necessary in connection with a pro-
ceeding under section 8c(15)(A) of the
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Act or a court action specified in such
notice, the handler shall retain such
records, or specified records, until fur-
ther written notification from the mar-
ket administrator. The market admin-
istrator shall give further written noti-
fication to the handler promptly upon
the termination of the litigation or
when the records are no longer nec-
essary in connection therewith.

§1000.28 Termination of obligations.

(a) Except as provided in paragraphs
(b) and (c) of this section, the obliga-
tion of any handler to pay money re-
quired to be paid under the terms of
the order shall terminate 2 years after
the last day of the month during which
the market administrator receives the
handler’s report of receipts and utiliza-
tion on which such obligation is based,
unless within such 2-year period, the
market administrator notifies the han-
dler in writing that such money is due
and payable. Service of such written
notice shall be complete upon mailing
to the handler’s last known address
and it shall contain, but need not be
limited to, the following information:

(1) The amount of the obligation;

(2) The month(s) on which such obli-
gation is based; and

(3) If the obligation is payable to one
or more producers or to a cooperative
association, the name of such pro-
ducer(s) or such cooperative associa-
tion, or if the obligation is payable to
the market administrator, the account
for which it is to be paid.

(b) If a handler fails or refuses, with
respect to any obligation under the
order, to make available to the market
administrator all records required by
the order to be made available, the
market administrator may notify the
handler in writing, within the 2-year
period provided for in paragraph (a) of
this section, of such failure or refusal.
If the market administrator so notifies
a handler, the said 2-year period with
respect to such obligation shall not
begin to run until the first day of the
month following the month during
which all such records pertaining to
such obligation are made available to
the market administrator.

(c) Notwithstanding the provisions of
paragraphs (a) and (b) of this section, a
handler’s obligation under the order to
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pay money shall not be terminated
with respect to any transaction involv-
ing fraud or willful concealment of a
fact, material to the obligation, on the
part of the handler against whom the
obligation is sought to be imposed.

(d) Unless the handler files a petition
pursuant to section 8c(15)(A) of the Act
and the applicable rules and regula-
tions (7 CFR 900.50 through 900.71) with-
in the applicable 2-year period indi-
cated below, the obligation of the mar-
ket administrator:

(1) To pay a handler any money
which such handler claims is due under
the terms of the order shall terminate
2 years after the end of the month dur-
ing which the skim milk and butterfat
involved in the claim were received; or

(2) To refund any payment made by a
handler (including a deduction or offset
by the market administrator) shall ter-
minate 2 years after the end of the
month during which payment was
made by the handler.

Subpart F—Classification of Milk

§1000.40 Classes of utilization.

Except as provided in §1000.42, all
skim milk and butterfat required to be
reported pursuant to §——30 of each
Federal milk order shall be classified
as follows:

(a) Class I milk shall be all skim milk
and butterfat:

(1) Disposed of in the form of fluid
milk products, except as otherwise pro-
vided in this section;

(2) In packaged fluid milk products in
inventory at the end of the month; and

(3) In shrinkage assigned pursuant to
§1000.43(b).

(b) Class II milk shall be all skim milk
and butterfat:

(1) In fluid milk products in con-
tainers larger than 1 gallon and fluid
cream products disposed of or diverted
to a commercial food processing estab-
lishment if the market administrator
is permitted to audit the records of the
commercial food processing establish-
ment for the purpose of verification.
Otherwise, such uses shall be Class I;

(2) Used to produce:

(i) Cottage cheese, lowfat cottage
cheese, dry curd cottage cheese, ricotta
cheese, pot cheese, Creole cheese, and
any similar soft, high-moisture cheese
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resembling cottage cheese in form or
use;

(ii) Milkshake and ice milk mixes (or
bases), frozen desserts, and frozen des-
sert mixes distributed in half-gallon
containers or larger and intended to be
used in soft or semi-solid form;

(iii) Aerated cream, frozen cream,
sour cream, sour half-and-half, sour
cream mixtures containing non-milk
items; yogurt, including yogurt con-
taining beverages with 20 percent or
more yogurt by weight and kefir, and
any other semi-solid product resem-
bling a Class II product;

(iv) Custards, puddings, pancake
mixes, coatings, batter, and similar
products;

(v) Buttermilk biscuit mixes and
other buttermilk for baking that con-
tain food starch in excess of 2% of the
total solids, provided that the product
is labeled to indicate the food starch
content;

(vi) Products especially prepared for
infant feeding or dietary use (meal re-
placements) that are packaged in her-
metically sealed containers and prod-
ucts that meet the compositional
standards of §1000.15(a) but contain no
fluid milk products included in
§1000.15(a).

(vii) Candy, soup, bakery products
and other prepared foods which are
processed for general distribution to
the public, and intermediate products,
including sweetened condensed milk,
to be used in processing such prepared
food products;

(viii) A fluid cream product or any
product containing artificial fat or fat
substitutes that resembles a fluid
cream product, except as otherwise
provided in paragraph (c) of this sec-
tion; and

(ix) Any product not otherwise speci-
fied in this section; and

(3) In shrinkage assigned pursuant to
§1000.43(b).

(c) Class III milk shall be all skim
milk and butterfat:

(1) Used to produce:

i) Cream cheese and other
spreadable cheeses, and hard cheese of
types that may be shredded, grated, or
crumbled;

(ii) Plastic cream,
milkfat, and butteroil; and

anhydrous
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(2) In shrinkage assigned pursuant to
§1000.43(b).

(d) Class IV milk shall be all skim
milk and butterfat:

(1) Used to produce:

(i) Butter; and

(ii) Evaporated or sweetened con-
densed milk in a consumer-type pack-
age; and

(iii) Any milk product in dried form;

(2) In inventory at the end of the
month of fluid milk products and fluid
cream products in bulk form;

3) In the skim milk equivalent of
nonfat milk solids used to modify a
fluid milk product that has not been
accounted for in Class I; and

(4) In shrinkage assigned pursuant to
§1000.43(b).

(e) Other wuses. Other uses include
skim milk and butterfat used in any
product described in this section that
is dumped, used for animal feed, de-
stroyed, or lost by a handler in a vehic-
ular accident, flood, fire, or similar oc-
currence beyond the handler’s control.
Such uses of skim milk and butterfat
shall be assigned to the lowest priced
class for the month to the extent that
the quantities destroyed or lost can be
verified from records satisfactory to
the market administrator.

[64 FR 47899, Sept. 1, 1999, as amended at 65
FR 82833, Dec. 28, 2000; 68 FR 7064, Feb. 12,
2003; 69 FR 21952, Apr. 23, 2004; 75 FR 51931,
Aug. 24, 2010]

§1000.41 [Reserved]

§1000.42 Classification
and diversions.

(a) Transfers and diversions to pool
plants. Skim milk or butterfat trans-
ferred or diverted in the form of a fluid
milk product or transferred in the form
of a bulk fluid cream product from a
pool plant or a handler described in
§1135.11 of this chapter to another pool
plant shall be classified as Class I milk
unless the handlers both request the
same classification in another class. In
either case, the classification shall be
subject to the following conditions:

(1) The skim milk and butterfat clas-
sified in each class shall be limited to
the amount of skim milk and but-
terfat, respectively, remaining in such
class at the receiving plant after the
computations pursuant to §1000.44(a)(9)

of transfers
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and the
§1000.44(b);

(2) If the transferring plant received
during the month other source milk to
be allocated pursuant to §1000.44(a)(3)
or the corresponding step of §1000.44(b),
the skim milk or butterfat so trans-
ferred shall be classified so as to allo-
cate the least possible Class I utiliza-
tion to such other source milk; and

(3) If the transferring handler re-
ceived during the month other source
milk to be allocated pursuant to
§1000.44(a)(8) or (9) or the corresponding
steps of §1000.44(b), the skim milk or
butterfat so transferred, up to the total
of the skim milk and butterfat, respec-
tively, in such receipts of other source
milk, shall not be classified as Class I
milk to a greater extent than would be
the case if the other source milk had
been received at the receiving plant.

(b) Transfers and diversions to a plant
regulated under another Federal order.
Skim milk or butterfat transferred or
diverted in the form of a fluid milk
product or transferred in the form of a
bulk fluid cream product from a pool
plant to a plant regulated under an-
other Federal order shall be classified
in the following manner. Such classi-
fication shall apply only to the skim
milk or butterfat that is in excess of
any receipts at the pool plant from a
plant regulated under another Federal
order of skim milk and butterfat, re-
spectively, in fluid milk products and
bulk fluid cream products, respec-
tively, that are in the same category as
described in paragraph (b)(1) or (2) of
this section:

(1) As Class I milk, if transferred as
packaged fluid milk products;

(2) If transferred or diverted in bulk
form, classification shall be in the
classes to which allocated under the
other order:

(i) If the operators of both plants so
request in their reports of receipts and
utilization filed with their respective
market administrators, transfers in
bulk form shall be classified as other
than Class I to the extent that such
utilization is available for such classi-
fication pursuant to the allocation pro-
visions of the other order;

(ii) If diverted, the diverting handler
must request a classification other
than Class I. If the plant receiving the

corresponding  step of
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diverted milk does not have sufficient
utilization available for the requested
classification and some of the diverted
milk is consequently assigned to Class
I use, the diverting handler shall be
given the option of designating the en-
tire load of diverted milk as producer
milk at the plant physically receiving
the milk. Alternatively, if the divert-
ing handler so chooses, it may des-
ignate which dairy farmers whose milk
was diverted during the month will be
designated as producers under the
order physically receiving the milk. If
the diverting handler declines to ac-
cept either of these options, the mar-
ket administrator will prorate the por-
tion of diverted milk in excess of Class
II, I1I, and IV use among all the dairy
farmers whose milk was received from
the diverting handler on the last day of
the month, then the second-to-last day,
and continuing in that fashion until
the excess diverted milk has been as-
signed as producer milk under the re-
ceiving order; and

(iii) If information concerning the
classes to which such transfers or di-
versions were allocated under the other
order is not available to the market ad-
ministrator for the purpose of estab-
lishing classification under this para-
graph, classification shall be Class I,
subject to adjustment when such infor-
mation is available.

(c) Transfers and diversions to pro-
ducer-handlers and to exempt plants.
Skim milk or butterfat that is trans-
ferred or diverted from a pool plant to
a producer-handler under any Federal
order or to an exempt plant shall be
classified:

(1) As Class I milk if transferred or
diverted to a producer-handler;

(2) As Class I milk if transferred to
an exempt plant in the form of a pack-
aged fluid milk product; and

(3) In accordance with the utilization
assigned to it by the market adminis-
trator if transferred or diverted in the
form of a bulk fluid milk product or
transferred in the form of a bulk fluid
cream product to an exempt plant. For
this purpose, the receiving handler’s
utilization of skim milk and butterfat
in each class, in series beginning with
Class IV, shall be assigned to the ex-
tent possible to its receipts of skim
milk and butterfat, in bulk fluid cream
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products, and bulk fluid milk products,
respectively, pro rata to each source.

(d) Transfers and diversions to other
nonpool plants. Skim milk or butterfat
transferred or diverted in the following
forms from a pool plant to a nonpool
plant that is not a plant regulated
under another order, an exempt plant,
or a producer-handler plant shall be
classified:

(1) As Class I milk, if transferred in
the form of a packaged fluid milk prod-
uct; and

(2) As Class I milk, if transferred or
diverted in the form of a bulk fluid
milk product or transferred in the form
of a bulk fluid cream product, unless
the following conditions apply:

(i) If the conditions described in
paragraphs (d)(2)(i)(A) and (B) of this
section are met, transfers or diversions
in bulk form shall be classified on the
basis of the assignment of the nonpool
plant’s utilization, excluding the milk
equivalent of both nonfat milk solids
and concentrated milk used in the
plant during the month, to its receipts
as set forth in paragraphs (d)(2)(ii)
through (viii) of this section:

(A) The transferring handler or di-
verting handler claims such classifica-
tion in such handler’s report of receipts
and utilization filed pursuant to
§ .30 of each Federal milk order for
the month within which such trans-
action occurred; and

(B) The nonpool plant operator main-
tains books and records showing the
utilization of all skim milk and but-
terfat received at such plant which are
made available for verification pur-
poses if requested by the market ad-
ministrator;

(ii) Route disposition in the mar-
keting area of each Federal milk order
from the nonpool plant and transfers of
packaged fluid milk products from
such nonpool plant to plants fully reg-
ulated thereunder shall be assigned to
the extent possible in the following se-
quence:

(A) Pro rata to receipts of packaged
fluid milk products at such nonpool
plant from pool plants;

(B) Pro rata to any remaining unas-
signed receipts of packaged fluid milk
products at such nonpool plant from
plants regulated under other Federal
orders;
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(C) Pro rata to receipts of bulk fluid
milk products at such nonpool plant
from pool plants; and

(D) Pro rata to any remaining unas-
signed receipts of bulk fluid milk prod-
ucts at such nonpool plant from plants
regulated under other Federal orders;

(iii) Any remaining Class I disposi-
tion of packaged fluid milk products
from the nonpool plant shall be as-
signed to the extent possible pro rata
to any remaining unassigned receipts
of packaged fluid milk products at
such nonpool plant from pool plants
and plants regulated under other Fed-
eral orders;

(iv) Transfers of bulk fluid milk prod-
ucts from the nonpool plant to a plant
regulated under any Federal order, to
the extent that such transfers to the
regulated plant exceed receipts of fluid
milk products from such plant and are
allocated to Class I at the receiving
plant, shall be assigned to the extent
possible in the following sequence:

(A) Pro rata to receipts of fluid milk
products at such nonpool plant from
pool plants; and

(B) Pro rata to any remaining unas-
signed receipts of fluid milk products
at such nonpool plant from plants reg-
ulated under other Federal orders;

(v) Any remaining unassigned Class I
disposition from the nonpool plant
shall be assigned to the extent possible
in the following sequence:

(A) To such nonpool plant’s receipts
from dairy farmers who the market ad-
ministrator determines constitute reg-
ular sources of Grade A milk for such
nonpool plant; and

(B) To such nonpool plant’s receipts
of Grade A milk from plants not fully
regulated under any Federal order
which the market administrator deter-
mines constitute regular sources of
Grade A milk for such nonpool plant;

(vi) Any remaining unassigned re-
ceipts of bulk fluid milk products at
the nonpool plant from pool plants and
plants regulated under other Federal
orders shall be assigned, pro rata
among such plants, to the extent pos-
sible first to any remaining Class I uti-
lization and then to all other utiliza-
tion, in sequence beginning with Class
IV at such nonpool plant;

(vii) Receipts of bulk fluid cream
products at the nonpool plant from
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pool plants and plants regulated under
other Federal orders shall be assigned,
pro rata among such plants, to the ex-
tent possible to any remaining utiliza-
tion, in sequence beginning with Class
IV at such nonpool plant; and

(viii) In determining the mnonpool
plant’s utilization for purposes of this
paragraph, any fluid milk products and
bulk fluid cream products transferred
from such nonpool plant to a plant not
fully regulated under any Federal order
shall be classified on the basis of the
second plant’s utilization using the
same assignment priorities at the sec-
ond plant that are set forth in this
paragraph.

§1000.43 General classification rules.

In determining the classification of
producer milk pursuant to §1000.44, the
following rules shall apply:

(a) Each month the market adminis-
trator shall correct for mathematical
and other obvious errors all reports
filed pursuant to § .30 of each Fed-
eral milk order and shall compute sep-
arately for each pool plant, for each
handler described in §1000.9(c) and
§1135.11 of this chapter, the pounds of
skim milk and butterfat, respectively,
in each class in accordance with
§§1000.40 and 1000.42, and paragraph (b)
of this section.

(b) Shrinkage and Overage. For pur-
poses of classifying all milk reported
by a handler pursuant to § .30 of
each Federal milk order the market
administrator shall determine the
shrinkage or overage of skim milk and
butterfat for each pool plant and each
handler described in §1000.9(c) and
§1135.11 of this chapter by subtracting
total utilization from total receipts.
Any positive difference shall be shrink-
age, and any negative difference shall
be overage.

(1) Shrinkage incurred by pool plants
qualified pursuant to § .7 of any
Federal milk order shall be assigned to
the lowest-priced class to the extent
that such shrinkage does not exceed:

(i) Two percent of the total quantity
of milk physically received at the
plant directly from producers’ farms on
the basis of farm weights and tests;

(ii) Plus 1.5 percent of the quantity of
bulk milk physically received on a
basis other than farm weights and
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tests, excluding concentrated milk re-
ceived by agreement for other than
Class I use;

(iii) Plus .5 percent of the quantity of
milk diverted by the plant operator to
another plant on a basis other than
farm weights and tests; and

(iv) Minus 1.5 percent of the quantity
of bulk milk transferred to other
plants, excluding concentrated milk
transferred by agreement for other
than Class I use.

(2) A handler described in §1000.9(c)
or §1135.11 of this chapter that delivers
milk to plants on a basis other than
farm weights and tests shall receive a
lowest-priced-class shrinkage allow-
ance of .5 percent of the total quantity
of such milk picked up at producers’
farms.

(3) Shrinkage in excess of the
amounts provided in paragraphs (b)(1)
and (2) of this section shall be assigned
to existing utilization in series start-
ing with Class I. The shrinkage as-
signed pursuant to this paragraph shall
be added to the handler’s reported uti-
lization and the result shall be known
as the gross utilication in each class.

(c) If any of the water but none of the
nonfat solids contained in the milk
from which a product is made is re-
moved before the product is utilized or
disposed of by the handler, the pounds
of skim milk in such product that are
to be considered under this part as used
or disposed of by the handler shall be
an amount equivalent to the nonfat
milk solids contained in such product
plus all of the water originally associ-
ated with such solids. If any of the non-
fat solids contained in the milk from
which a product is made are removed
before the product is utilized or dis-
posed of by the handler, the pounds of
skim milk in such product that are to
be considered under this part as used or
disposed of by the handler shall be an
amount equivalent to the nonfat milk
solids contained in such product plus
all of the water and nonfat solids origi-
nally associated with such solids deter-
mined on a protein equivalent basis.

(d) Skim milk and butterfat con-
tained in receipts of bulk concentrated
fluid milk and nonfluid milk products
that are reconstituted for fluid use
shall be assigned to Class I use, up to
the reconstituted portion of labeled re-
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constituted fluid milk products, on a
pro rata basis (except for any Class I
use of specific concentrated receipts
that is established by the handler)
prior to any assignments under
§1000.44. Any remaining skim milk and
butterfat in concentrated receipts shall
be assigned to uses under §1000.44 on a
pro rata basis, unless a specific use of
such receipts is established by the han-
dler.

[64 FR 47899, Sept. 1, 1999, as amended at 75
FR 51931, Aug. 24, 2010]

§1000.44 Classification
milk

of producer

For each month the market adminis-
trator shall determine for each handler
described in §1000.9(a) for each pool
plant of the handler separately and for
each handler described in §1000.9(c) and
§1135.11 of this chapter the classifica-
tion of producer milk by allocating the
handler’s receipts of skim milk and
butterfat to the handler’s gross utiliza-
tion of such receipts pursuant to
§1000.43(b)(3) as follows:

(a) Skim milk shall be allocated in
the following manner:

(1) Subtract from the pounds of skim
milk in Class I the pounds of skim
milk in:

(i) Receipts of packaged fluid milk
products from an unregulated supply
plant to the extent that an equivalent
amount of skim milk disposed of to
such plant by handlers fully regulated
under any Federal order is classified
and priced as Class I milk and is not
used as an offset for any other payment
obligation under any order;

(ii) Packaged fluid milk products in
inventory at the beginning of the
month. This paragraph shall apply only
if the pool plant was subject to the pro-
visions of this paragraph or comparable
provisions of another Federal order in
the immediately preceding month;

(iii) Fluid milk products received in
packaged form from plants regulated
under other Federa